[image: image1.png]



IN THE HIGH COURT OF JUSTICE
No. HQ08X03824
QUEEN’S BENCH DIVISION
[2009] EWHC 3058 (QB)
Royal Courts of Justice
Tuesday, 3rd November 2009
Before:

MR. JUSTICE TUGENDHAT
B E T W E E N :


  STEVEN UNDERHILL
Claimant
-  and  -


    RICHARD CORSER & Anor.
Defendants
__________

Transcribed by BEVERLEY F. NUNNERY & CO
Official Shorthand Writers and Tape Transcribers

Quality House, Quality Court, Chancery Lane, London WC2A 1HP

Tel:  020 7831 5627    Fax:  020 7831 7737
info@beverleynunnery.com
__________

MR. S. SUTTLE QC and MR. D. TAYLOR (instructed by Taylor Hampton) appeared on behalf of the Claimant.
MR. D. PRICE (solicitor, David Price Solicitors & Advocates) appeared on behalf of the Defendant.

__________

J U D G M E N T
(As approved by the Judge)
MR. JUSTICE TUGENDHAT:

1. This is a claim for libel.  There are, identified in the claim form, five publications.  Three of them are letters from the second defendant to Mr. Lugg dated respectively 3rd October, 12th December and 27th February (the latter being 2008).  The publication, which is to a wider readership and which is first pleaded in the particulars of claim, is a number of paragraphs from an editorial in a magazine known as the King’s Messenger.  The King’s Messenger is the magazine of the Society which is called the 6024 Society and which operates a preserved King Class Steam Locomotive number 6024.  It is a society to which both the claimant and the first and second defendants have devoted many hours of their lives over many years.  
2. The editorial was published on or about 5th December and, as at present pleaded in the particulars of claim, it was published: first, in hard copy form to each of the society’s members; secondly, in hard copy form to members of the public attending the Society’s trips or other events; and, thirdly, online to the Society’s members and to members of the public.  Two amendments which are not in dispute are: firstly, that the publication online is now to be confined to the members and not to members of the public; and, secondly, the date is to be 5th December and not as previously pleaded in October.  
3. The disputed application in relation to the particulars of claim is to plead in addition a publication on a mailing list, and that is the subject of the claimant’s application.  The other item on the claimant’s application is for permission to amend the reply.  

4. All of this arises out of a falling out between the claimant and the defendants and others concerning payment for work done by the claimant on the locomotive.  The claimant was, until his resignation on 3rd October, the chairman and engineering manager of the Society.  The first defendant was the treasurer and a member of its management board.  The second defendant was the Society’s publications editor and a member of its management team.  Allegations were made to the claimant (certainly on 3rd October and subsequently) that he has been dishonest.  His position up until 3rd October for the previous few years was one where he gave his services in two capacities: he gave his services as a volunteer for which he made no charge and in that respect he was one of a number of people who gave services; and he gave services as an employee of the contractors who provided services in relation to the locomotive, which could not be provided by volunteers.  
5. The claimant and the Society had considered the possibility that he might be paid directly by the Society, but that proved unacceptable to the charity commissioners.  An arrangement was made (so it is said) with the company who employed him that they would provide their services through him and in that way the funds of the Society ultimately found their way to the claimant via his employer.  The dispute that arose was as to whether the claimant received these monies honestly (as he says) or dishonestly (as the defendants have said).  
6. I turn now to the first application, namely to add a pleading that hard copies of the editorial in the King’s Messenger were published to non-members of the Society on a mailing list operated by the second defendant.  It arises out of a reference in 
a minute of the meeting of the Society’s management board held on 3rd July, as long ago as 2004, to the effect that there was such a mailing list.  The defence in relation to all of the publications complained of is, first of all, a qualified privilege.  The plea of qualified privilege addresses not only publication to members, but also (because of the reference to members of the public in the original version of para.4(3)) it also addresses publication to non-members who might have read the words complained of online.  
7. Mr. Price makes two main points in opposition to this application: That the litigation has been conducted in a disproportionate manner costing (and this is not in dispute) hundreds of thousands of pounds, according to the estimate as to what it would cost if it went to trial.  The funding of the litigation on both sides is by conditional fee arrangements.  The two sides are individuals.  They are not super rich people who sometimes conduct litigation in these courts without regard to cost.  They are ordinary members of the public (so far as one can tell) so far as their financial means are concerned.  Extending the scope of the litigation, therefore, is not something that ought to be permitted at this stage.  He also submits that the real issue in the case (as in all libel actions) is the claimant’s desire for vindication and adding a few more publishees is not going to materially advance the claimant’s case.  
8. Mr. Suttle submits that the publishees identified in this amendment are significant in that a plea of qualified privilege - if it can be made at all - will, as Mr. Price said, be different.  It may be that the addition of this allegation could be critical to the outcome of the case and enable the claimant to obtain the vindication that he otherwise might not be able to obtain.  

9. Mr. Price has said more than once on instructions that there were only twelve publishees within this category, but that is only said on instructions.  Mr. Suttle submits that the true position will have to wait until disclosure and the court should not act on statements made on instructions by advocates, and certainly not in the context of this extremely bitterly fought litigation.  

10. In my judgment, this is a pleading that ought to be permitted to go forward.  Whether it leads to anything from the point of view of the claimant will depend on disclosure and possibly evidence which is not before the court at the moment, but, in my judgment, it does not materially enlarge the scope of the action.  It is a variation on a plea of publication to non-members which has been on the record and is indeed in the claim form.  It would not be right to shut it out at this stage, so I will grant permission in relation to that.  It raises therefore a new issue, namely whether there was publication to non-members on a mailing list and, if so, how many of them, who they were.  Whether or not the defence of qualified privilege in relation to them is in fact different from the one that was pleaded in relation to the online publication that has been withdrawn by the claimant is a matter that will appear in due course.  

11. The second application made by the claimant is to amend the reply.  The reply takes issue with the defence of qualified privilege.  It also responds in detail to the defence of justification, but I am not concerned with that at the moment.  The reply already raises (in paras.11 and 12) a point which Mr. Suttle accepts (I think) is novel, and certainly is novel as far as I am concerned.  It is the point that, in common law on a duty or interest privilege, a defendant may cease to have a legitimate interest or duty in a publication by reason of the fact that he has already made a sufficient communication to the same publishees on a previous occasion.  In the course of argument Mr. Suttle accepted that this could be summarised with the popular phrase “enough is enough”.  After a number of preceding publications, a subsequent publication, which would have been, or might have been, privileged had it been the first,  no longer benefits from it, that is on the record and no attempt has been made to strike it out.  I express no views as to whether it could succeed or not.  It is obvious that the traditional way of approaching a point like this would have been, and indeed is in this case also, in the alternative by pleading it as a particular of malice.  
12. Following a judgment I handed down on 6th July in the matter of Clift and Slough Borough Council [2009] EWHC 1550 QB, Mr. Suttle drafted a new paragraph 12A.  In the case of Clift I held that a public authority may not be able to rely on duty or interest privilege under the Human Rights Act; to do so would be incompatible with the obligations of public authorities under Article 8.  It is not suggested by Mr. Suttle that personal defendants such as those in the present case can be directly under Article 8 obligations in the way that public authorities can be.  Nor is any reliance placed on any obligation upon them arising under the Data Protection Act 1998, albeit that that was briefly in para.9 of the draft which has now been withdrawn.  Rather the point is that the court is a public authority and that the court, in applying and developing the common law, must do so compatibly with the Human Rights Act.  It is said that that requires that, before a defence of qualified privilege at common law on a duty and interest basis can be upheld, the court must have held that the publication met the requirements at least of proportionality.  In effect, as Mr. Price points out, that is to bring the issue forward from the traditional heading of malice where excessive publication is addressed.  
It brings that forward to the stage of whether or not the occasion was one of qualified privilege in the first place.  
13. In my judgment, it is not possible to argue a case under s.6 of the Human Rights Act and Article 8 of the Convention to the effect that the defence of qualified privilege can only be relied on where the publication is proportionate.  That would be as radical a re-writing of the law of qualified privilege as the House of Lords eventually engaged in the case of Reynolds in very different circumstances.  It would not, in my judgment, be possible to say that the present distribution of issues in the plea of qualified privilege between (on the one hand) the issue of whether the occasion is one of qualified privilege and (on the other hand), if it is, whether it is defeated by malice, is a distribution which is incompatible with the Convention.  So I refuse leave to amend to plead on that basis.  
14. The alternative fallback position that Mr. Suttle adopts is that the particulars that he had set out under his s.6 Article 8 plea can also be relied upon on in his existing plea at paras.11 and 12 of the reply.  It seems to me that that does not assist him.  The distribution of issues (as I have said) is well-established, not least by the very well known exposition of this area of the law by Lord Diplock in Horrocks v. Low.  The matters are already pleaded under the heading of “Malice” and, in my judgment, that is where they are correctly to be categorised.  So I refuse leave in relation to the second application of the claimant in their application notice.  

15. The other matters in the application notice have not been argued before me.  They are common ground and I need not say anymore about them.  

16. I turn therefore to the defendants’ application notice.  There are three matters that are raised.  The first is an order that there be a trial of a preliminary issue of whether the words complained of were published on an occasion of qualified privilege.  As an alternative to that, what is sought is a preliminary issue in relation to both whether the words complained of were published on an occasion of qualified privilege and, if they were, whether the defendants were actuated by malice.  The second and third applications are, respectively, for information relating to after the event insurance and the mode of trial.  The defendants seek an order that the claim be determined by a judge alone.  Mr. Suttle opposes the second and third applications in their entirety.  As to the provision of information he says that, since the application notice has been issued, some information has been provided.  I will deal with that separately, but it seems to me that the question of preliminary issue and mode of trial are to some extent linked.  

17. It is necessary to say a little bit more about the pleadings in this action.  As already mentioned, in addition to the plea of qualified privilege there is a plea of justification which is long and detailed.  The defence has attached to it a schedule which sets out a considerable number of instances when it is said that invoices were raised for the claimant’s services by his employer, which should not have been raised because the work that he did is work that he should have been doing in his capacity as a volunteer.  The reply, insofar as it alleges malice, covers a lot of the same ground.  For example, it is pleaded in para.52(4) that the defendants were each of them well aware at all the material times that all of the claimant’s hours had been properly time-sheeted to his employer and properly charged by his employer to the Society.  The basis of the allegation that they knew that was that they were personally present as volunteers on the occasions when the claimant did the work on the locomotive in respect of which the invoices were raised, and the first defendant is the treasurer (as already mentioned) of the Society.  There is no doubt that the bulk of the publications complained of are publications made to members of the Society.  On the face of it, therefore, that is a situation in which it might be expected that a plea of qualified privilege would be relatively short to determine and have some considerable prospect of success.  
18. Now that I have granted the permission to amend para.4 of the particulars of claim, there would have to be also included in the preliminary issue (if any) that I order to be determined the issue of to whom amongst non-members, if anyone, 
a publication of the words complained of was made.  If it turned out that there was nobody then the position would be as if I had not permitted the amendment.  If it turns out that there are some, whether or not the plea of qualified privilege is the same as the duty or interest plea that applies to members or whether it is different, remains to be seen.  Either way, in my judgment, it is not likely to involve 
a substantive enlargement of any preliminary issue that I might order.  On the other hand, if I ordered a preliminary issue of both whether the publication was one protected by qualified privilege and malice that would be a different matter altogether.  It seems to me very clear that, in relation to a plea of malice, the focus is on the state of mind of the publisher.  In relation to the plea of justification in this case alleging dishonesty, the focus is on the state of mind of the claimant.  There is in fact a very considerable overlap, so considerable an overlap of the evidence that it would not be convenient at all to attempt to separate plea of malice from the plea of justification for the purposes of a trial.  
19. I return to the question then of whether a preliminary issue should be ordered in relation to the question whether the publication was on an occasion of qualified privilege.  It seems to me that that is a useful step to take in this case.  It will be one which could, in my judgment, be shortly determined, in relation to members in any event.  So far as non-members are concerned, it is complicated by the question of whether the trial is to be by a Judge alone or by a Judge and Jury.  So I turn next to that question.  

20. As is set out in the Senior Courts Act, s.69:  
“Whereon the application of any party to an action to be tried in the Queen’s Bench Division, the court is satisfied that there is an issue: 


(a) 
... 
(b) 
a claim in respect of libel, slander, and so on, the action should be tried with a jury unless the court is of opinion that the trial requires any prolonged examination of documents or accounts or any scientific or local investigation, which cannot conveniently be made with a jury.”

It is not disputed by Mr. Suttle that a trial of the issues of malice and justification would be one which did involve prolonged examination of the documents, which include invoices from the claimant’s employer to the Society and documents underlying those invoices - that is to say his timesheets and related records.  The allegations that are made against him relate to a period of a number of years and the quantity of documentation is, therefore, likely to be substantial.  Mr. Price reminds me that the proper approach of the court is that, when the issue of convenience within the meaning of the section arises, the question concerns one of the efficient administration of justice rather than the probable difficulty of any issue involved.  By “conveniently” that section involves a comparison between the task as it would be performed by a Judge alone and as it would be performed by 
a Jury with a Judge.  There is no doubt that issues of the kind that arise in the plea of justification in this action, namely whether the claimant was dishonest in his record keeping and in procuring payment to himself through his employer for work done for the Society, is an issue which juries commonly have to determine in criminal trials for various kinds of fraud.  But I accept that is not the end of the matter.
21. There is no doubt that, viewed from the point of view of the efficient administration of justice, the examination of so many documents could not be carried out conveniently by a jury comparing the alternative of it being carried out by a Judge alone.  Mr. Suttle does not strenuously resist the application for a trial by a Judge alone.  He expressed reservations as to whether now was the appropriate time to make the order before disclosure of documents has taken place, but in my judgment there is much to be said if the case comes within the section (and in my judgment it does) for ordering a trial by a Judge alone.  It would also have the advantage that what is already an extremely expensive action would be much easier to manage and would be likely to lead to substantial savings in costs.  So it follows, returning to the question of whether there should be a preliminary determination of any issue, I am in a position to order that it should include not only the question of whether the publications pleaded in the original particulars of claim were on an occasion a qualified privilege, but also whether those to any non-member publishees - as referred to in para.4(2) of the particulars of claim as now amended - were made on such an occasion.  And that includes the issues to what and how many publishees, if any, there were.  
22. I turn to the last issue raised on the application notice.  That is the provision of further information in relation to the “After the Event” insurance policy issued on 12th January 2009 by Temple Legal Protection Limited to the claimant.  What was originally requested was three matters: first, the amount of the insurance cover that the claimant had obtained; secondly, the amount of the premium in its various stages and; thirdly, a copy of any clause in the policy that purports to allow the insurers to exclude or disclaim liability for the payment of the defendants’ costs.  Mr. Price has now received information he was seeking in relation to the amount of the insurance cover, so it relates now to the second and third types of information under that paragraph.  There is a provision in the Rules CPR Part 44.15 which relates to providing information about funding arrangements.  This, in turn, refers to the Practice Direction Part 44, para.19.4 which sets out the obligation as follows:
“Unless the court otherwise orders, the party who is required to supply information about a funding arrangement must state whether: 
· he has entered into a condition of the agreement which provides for a success fee within the meaning of s.58(2) of the Courts and Legal Services Act 1990; 
· taken out an insurance policy to which s.29 of the Access to Justice Act 1999 applies; 
· made an arrangement with a body which is prescribed for the purpose of s.30 of the Act; 
or more than one of these.”

Mr. Suttle submits that that is what the law now provides and I should not have regard to subsequent additions to the Practice Direction which have recently come into force, but only in relation to actions started after the beginning of October of this year.  Mr. Price, on the other hand, draws attention to the fact that the Rule does specifically say: “Unless the court otherwise orders” and that this has been considered by the courts, in particular by Mr. Justice Gray in a well-known passage in the judgment he delivered in Henry v. British Broadcasting Corporation [2005] EWHC 2503 QB at para.38, where he said: 

“But in the present case that was only part of the problem: the BBC was kept in the dark about the terms of the ATE insurance cover. That should not have happened: the BBC had a legitimate interest in knowing the extent of the protection provided under the policy. Whether or not the exclusion clauses in the Temple policy are commonplace, the BBC had a right to know what they were.”
There should be a degree of consistency in the orders the court makes in relation to this matter.  It seems to me that it would be appropriate in the present case to make the corresponding order to that made by Mr. Justice Gray in Henry v. BBC.  

__________________
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