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Decision on Interlocutory Injunction application:

16th day of May 2013:

1. A sufficient narrative of the facts behind the present application for

interlocutory reliefs can be gleaned from my judgment in related proceedings

delivered on the 22nd January 2012 when I refused an injunction against

certain newspapers to restrain them from identifying the plaintiff by name or

otherwise in their reporting of the within proceedings.

2. Essentially, the plaintiff is a young student who was grossly defamed when

certain persons wrongly identified as the young man seen on a video posted on

YouTube exiting a taxi in Monkstown, Co. Dublin without paying the fare.

The taxi driver posted the video clip on YouTube and had asked if anyone

could identify the young man in question. One person named the plaintiff as

the culprit, and identified him also as being a student at Dublin City

University, and thereafter, a miscellany of the most vile, crude, obscene and

generally obnoxious comments about him appeared on both YouTube and on

Facebook.

3. I found as a fact at a very early stage in these proceedings when the matter

first came before me on the 19th January 2012, based on incontrovertible

evidence, that there is not the slightest doubt that the young man evading the

taxi fare and seen on the video clip is not and could not have been the plaintiff,

because as a matter of incontrovertibly established fact, it was not him and

could not have been him, as he was in Japan on the date in question.

4. After these proceedings commenced, the taxi driver who had been done out of

his fare and who had posted the video clip on YouTube came to court having

been identified and served with the proceedings, and expressed his sincere and

profound regret for what had happened to the plaintiff, and furthermore that he

had taken down the video in question. It must be remembered that this

gentleman, who has acted honourably, had not defamed this plaintiff. He had
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simply put up the video clip and asked of the world at large if anybody could

identify the taxi fare dodger. It was the party who wrongly identified the

plaintiff as the culprit who first defamed the plaintiff.

5. Following the defamatory naming of the plaintiff as the culprit, the matter

went 'viral' as they say. All manner of nasty and seemingly idle minds got to

work on the plaintiff, and as seems to happen with apparent impunity

nowadays on social media sites, said whatever thing first came into their

vacant, idle and meddlesome heads, by posting statements and comments

about the plaintiff, so vile and abusive that I ought not to repeat them here. It

must be borne in mind that most of these people do not know the plaintiff and

have never met him. Nevertheless they felt free to name and brand him as a

criminal.

6. Once the plaintiff returned from Japan, and learned that he had been so

seriously and nastily defamed , he tried to have the video, the comments on the

video, and all other defamatory material removed from the internet - no easy

task it would seem, even though Google in all its guises and Facebook

maintain that their sites contain an effective self-delete facility by which

persons such as the plaintiff who object to certain material posted about them,

including defamatory material, can themselves have it taken down and

removed forever.

7. Indeed the evidence has been that the plaintiff himself did indeed attempt to

avail of such procedures before coming to the High Court in search of

assistance. Much is made of the fact that in his grounding affidavit seeking

injunctive reliefs he made no reference to the fact that he had accessed this

take down procedure, and attempted to remove the material by means of this

self takedown mechanism, and that it had resulted in the initial material being

removed. Both Google and Facebook have characterised this as a serious lack

of candour on his part such that he should be regarded as disentitled to any

further injunctive relief.
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8. The plaintiff subsequently discovered that the fact that the video was taken

down had not come from any self-delete mechanism accessed by him, but

rather was taken down by the taxi driver himself. The plaintiff refers to this by

way of submitting that it is not necessarily the case that this so-called self

delete mechanism or facility is effective in all cases, and certainly not in the

sense of being a total removal on a worldwide basis. It is contended that while

it may be possible to effect a take-down, it is limited in its scope. For example ,

it may be effective to take down the offending material so that it is not

viewable any longer in this jurisdiction, but that it remains viewable and

accessible from abroad.

9. On the subject of candour, I would just say that of course it would have been

better for the plaintiff to have disclosed the fact that in December 2012 he had

in fact accessed this self takedown procedure in his first grounding affidavit,

so as to complete the factual picture, but I am completely satisfied that the

defendants are making more of that feature in the present case, and that the

bona fides of the plaintiff are not to be impugned on that account. I accept the

explanation given by the plaintiff in his further affidavit in that regard.

10. This application is for mandatory injunctive relief so that all material

defamatory of the plaintiff arising from the posting of the video clip in

question be taken down permanently and on a worldwide basis. It applies not

only to the video in question and all comments made thereon in the aftermath

of its posing but all tags, threads and other means by which the material

remains accessible and viewable . That is no easy task to achieve, but in the

absence of cooperation from the Google defendants and Facebook, it would

seem to be an almost impossible task for the amateur. The plaintiff has sought

assistance from those parties but has been met with resistance . I can

understand why they might not wish to open a floodgate whereby much time

and personnel might be required if they were to enter into direct contact with

persons who might wish to have nasty stuff taken down, and would wish to

rely on the self-delete mechanisms which they feel are adequate for the

purpose. But in this particular case, and given the particularly obvious

innocence of this plaintiff, it has been a surprise to me that those defendants

4



have not assisted the plaintiff more willingly. Perhaps I was naive to expect

that a request from the Court that the plaintiffs expert might meet with one or

more experts within the defendant's organisations who must have many such

expert technicians in Dublin in order to agree what could be done and what

could not be done to assist the plaintiff, would be taken up. It seemed a

sensible and practical suggestion in order to avoid a prolongation of this

litigation which should in my view never have been necessary. But my

suggestion was met with outright refusal. I should add that the plaintiff's

experts have given evidence that in their view the defendants could do things

to assist the plaintiff over and above what has been done to date. That

evidence has not been contradicted other than on a hearsay basis by lawyers'

affidavits. I would have thought a meeting between willing experts would

have assisted in narrowing the differences of opinion between the defendants

and the plaintiffs experts. I do not understand what prejudice those defendants

would suffer by trying to assist the plaintiff who is after all a customer of their

services. But it was not to be. It might have avoided what turned out to be a

marathon application for interlocutory relief, extending over I think ten or

more hearing days. Every issue was hotly contested, involving a proliferation

of affidavits, and a veritable mountain of paper.

11. The application was fought over many days, interrupted by at least one

vacation period. The hearings generated a great amount of emotional heat and

stress in the courtroom . Why that should have been I do not know for a case

such as this where I would have thought the obvious defamation of the

plaintiff was plain for all to see, and all he seeks is assistance in having the

material permanently removed from Google websites and Facebook. If there

was ever a case where an application for a mandatory injunction should not be

necessary it is this case. Much progress has been made by means of Norwich

Pharmical orders obtained by the plaintiff so that he can make contact with

certain identified posters of comment in order to achieve a takedown of any

material posted by such persons, but nevertheless it was made clear to me

during the plaintiffs expert's evidence that the material has not been

completely removed on a worldwide basis, and is still accessible with

sufficient effort and determination.
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12. Such was the heat generated on this application, and such, I imagine , has been

the strain of the proceedings on this young student plaintiff that I at first quite

deliberately let some significant time pass before giving my decision, so that

the plaintiff could continue his studies through the year without any further

stress and strain involved in coming back to court and pursuing the matter

further. However, I had hoped to give my decision sooner than now. The fact

is though, as happens, that many other serous and important cases came before

me in the interim, some lengthy, and had to take priority. I regret that.

13. Being an application for interlocutory injunctive relief, the Court must be

satisfied that at the least the plaintiff has raised a fair issue or issues to be tried

in due course . I will come shortly to the questions whether any higher

threshold than 'a fair issue' faces a plaintiff who seeks a mandatory

interlocutory injunction, and whether in any event he surpasses that somewhat

higher threshold, or if he does not whether this is a case where in all the

circumstances a mandatory injunction should be granted .

14. Given the background to these proceedings, it is not surprising that the

defendants have raised the issue of the E-Commerce Directive by way of

defence to this application and these proceedings. Under the E-Commerce

Directive 2000/31 as transposed into Irish law by the European Communities

(Directive 2000/311EC) Regulations 2003 (S.l. No.68 of 2003) ("the

Regulations"), certain protections against liability for defamatory material

created or provided by the users of Internet Service Providers such as Google

and Facebook are available. As far as those defendants are concerned that is

sufficient to dispose of these proceedings altogether. However, the plaintiff

has argued that the protections so provided are not blanket or absolute

protection, and are available only if certain conditions are fulfilled. The

defence is available where the ISP is a mere conduit, a cache or a host of third

party information, and even then only if as soon as it becomes aware of the

illegal or infringing activity it acts expeditiously to remove or disable access.

An issue arises on the plaintiff's arguments as to whether or not the Google

defendants and Facebook come within the qualified exemption provided by
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the Directive. A question may arise also as to whether these defendants come

within the meaning of a publisher. These are issues which in my view amount

to fair issues, and will have to await the hearing of the action.

15. The plaintiff relies also on the Data Protection Directive (95/46/EC) and the

Data Protection Acts 1988 and 2003. Again, in my view, this issue can be

categorised as a fair issue in this case.

16. I do not propose to address all the issues raised in any greater detail. It suffices

to say that I am satisfied that fair issues have been raised and which will have

to await the full hearing of the case before they can be determined.

17. The Court must then move to the question of whether damages would be an

adequate remedy for the plaintiff, so that injunctive relief at this stage should

not be granted . There is no doubt that the offending material was published on

various sites owned and controlled by the defendants and that it was seriously

defamatory of the plaintiff. It is of course true that it was not these defendants

who defamed the plaintiff. Rather it was the individual posters of that material.

But that publication is at least enabled by the availability of the defendants'

sites. The defendants have asserted that the plaintiff was in a position to

remove the offending material himself by availing of the takedown

mechanisms to which I have already referred. Indeed as I have mentioned

already, the plaintiff was aware of those mechanisms as he did in fact attempt

to effect a takedown as already described . But despite his best efforts he has

not been successful in achieving a permanent takedown of the material. The

material has been repeated and commented upon by others. The task of trying

to effect a total takedown of this material has been a very difficult task for the

plaintiff. The plaintiff sought the assistance of these defendants but with

limited success . As I have stated already, he has been met with some

resistance in his efforts to gain cooperation from these defendants as I have

mentioned already.

18. Another matter of concern is the reluctance which has been shown by

Facebook to provide the plaintiff with an electronic copy of the fake Facebook
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profile referred to. A hard copy of the fake Facebook profile page has been

furnished but this is not sufficient for the plaintiff to track what was done on

that fake profile after January 2012. The plaintiff is anxious to extinguish all

the material which appeared on the internet following the wrong identification

of the plaintiff as the young man seen on the video leaving the taxi without

paying the fare.

19. In my view a payment of damages cannot be an adequate remedy as long as

there is any possibility that all offending material can be removed from the

internet, whether accessible from this jurisdiction or worldwide. The

plaintiffs expert says that this should be possible. No evidence to the contrary

has been adduced by the defendants. Given the technical expertise which must

be available within these defendant entities, I would have thought that they

must be in a position to assist the plaintiff. They may find it inconvenient to so

cooperate. They may even legitimately fear that if they assist this plaintiff in

this way, they may be required to assist many other persons who for one

reason or another want such assistance, and may not want to open that

floodgate. While I can understand such concerns on their part from a

commercial point of view, it still remains the case that people have availed of

technology which is the property of these defendants in order to seriously

defame the plaintiff. They ought in my view render more assistance to him

that they appear to be willing to render thus far. In such circumstances, the

plaintiff cannot be reasonably expected to accept damages as an adequate

remedy.

20. Even if damages were to be considered an adequate remedy, the Court would

have to consider whether the balance of convenience lay in favour of granting

the interlocutory injunction. The exercise of considering that balance of

convenience involves a balancing of rights between the parties, and in that

regard, the Court will balance the prejudice to the plaintiff of refusing an

injunction against the prejudice to the defendant where the injunction is

granted. In the present case it hard to see any possible prejudice to the

defendants. They may succeed in establishing sufficient evidence at trial to

bring themselves within the protections provided by the E-Commerce
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Directive. In that case it would be the case that they are not liable in any way

to the plaintiff, and consequently they would not be obliged to afford the

plaintiff a remedy for his complaints. It seems to me that in such an event

there is no prejudice as such to the defendants if they have been forced to

assist the plaintiff in relation to permanent takedown of the material , in

circumstances where at trial the plaintiff is ultimately found not to be entitled

to succeed in his claims against these defendants. It is hard to see what

prejudice would result. The prejudice to the plaintiff if an injunction is not

granted seems much more obvious, since the offending material would simply

remain out there forever. He may continue to suffer ongoing prejudice in that

regard. In my view, if the Court was required to decide the balance of

convenience, it would have to fall in favour of granting the injunction.

21. Given that damages are not in my view an adequate remedy, I consider that an

interlocutory injunction should be granted in terms which can assist the

plaintiff to achieve his purpose. Such an injunction will have to mandatory in

nature. Nevertheless, if the Court is to grant such a mandatory injunction it

must be in terns that make it clear what is expected of the defendants in order

to fully comply with the order. Where it is not possible to make such an order

in clear and precise terms, such an order cannot and ought not to be made.

This is a very unusual case. I have not encountered any similar case. But the

Court must be imaginative in trying to fashion an appropriate remedy for the

plaintiff.

22. I will in these circumstances order that Facebook provide an electronic copy of

the fake Facebook profile as he has sought.

23. Before deciding what form any further injunction should take, I propose

ordering that the defendants to nominate an expert or experts to meet with the

plaintiff's expert . This is something which I believe these defendants ought to

have agreed to when it was suggested by the Court at a much earlier stage of

these proceedings. The plaintiff had at an early stage asked that a point of

contact be made available with whom contact could be made, but this resulted
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only in an offer that the plaintiff could make contact with a solicitor. That was

unhelpful in my view.

24. The reason why I consider that such a meeting of experts should take place is

that the plaintiffs expert has given evidence and has expressed his opinion

that it is technically possible to achieve what the plaintiff seeks, whereas it

appears, though only based on hearsay affidavit evidence from lawyers, that

the defendants disagree. A meeting may persuade the defendants ' experts that

what the plaintiffs expert says is possible is true. On the other hand , it may be

that such a meeting will result in the plaintiff s expert in being persuaded that

despite his earlier belief, he is in fact incorrect.

25. This Court, as I have said already, ought not make a mandatory injunction

order unless the order makes clear what steps are to be taken in order to

comply with the order made. Without such precision, the defendants will not

know what they have to do to comply. The proposed meeting should, if

feasible, produce a report for the Court upon which each expert can agree. In

that event, the report would set forth what steps are to be taken to achieve the

total takedown which the plaintiff requires, or at least what steps are possible

to achieve that objective as far as reasonably possible.

26. On the other hand, if the meeting of experts fails to achieve a reasonable

measure of agreement, then the defendants ' expert(s) should produce their

report to the plaintiff s expert, who, in tum having considered same, could

produce a report on that report.

27. It seems to me that the only mandatory order, apart from directing the meeting

of experts , that should be made at the moment is one for the provision of an

electronic copy of the fake Facebook profile by Facebook to the plaintiff, and

that any further order should await the result of the meeting of experts which I

am directing. Any further order can then be made in the light of what

transpires from the meeting of experts.
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28. In relation to the meeting of experts I would propose that within 14 days from

today, each party will nominate an expert or experts to meet. The meeting

should take place no later than 14 days after such nominations are made. In the

event that a joint agreed report is possible, such report should be completed

within 14 days from the meeting. In the event that no agreed report is

forthcoming, the defendants ' report should be provided to the plaintiff no later

than 14 days from the meeting, and the plaintiffs expert's report provided to

the defendants within the same period. The matter would be listed for mention

before me at some date thereafter which is convenient to all concerned, so that

the Court can consider the position which emerges.

29. Finally, for completion I want to address an issue which arises in relation to

the granting of a mandatory interlocutory injunction, and it concerns the

question of whether in such applications the plaintiff must not only satisfy that

there is one or more fair bona fide issues to be tried at hearing, but also that

the plaintiff s case is a strong one which is likely to succeed. The fair issue

question arises from the well-known Campus Oil principles, whereas the

higher threshold of arguability for mandatory injunctions found expression

here , inter alia, in the ex tempore judgment of Fennelly J. in Maha Lingham v.

The Health Service Executive [2006] 17 E.L.R . 137.

30. Campus Oil was itself a case of a mandatory injunction. Nevertheless, in

Maha Lingham, where the plaintiff was seeking a mandatory interlocutory

injunction, albeit in an employment law context , Fennell y J. stated that .....

"The implication of an application of the present sort is that in

substance what the plainiiff/appellant is seeking is a mandatory

interlocutory injunction and it is well established that the ordinary test

ofa fair case to be tried in not sufficient to meet the first leg ofthe test

for the grant ofan interlocutory injunction where the injunction sought

is in effect mandatory. In such a case it is necessary for the applicant

to show at least that he has a strong case that he is likely to succeed at

the hearing ofthe action. So it is not sufficient to simply show a prima
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facie case, and in particular the courts have been slow to grant

interlocutory injunctions to enforce contracts ofemployment. "

31. Prior to Maha Lingam, Laffoy J. had taken a different approach in 2004 in her

judgment in Cronin v. Minister for Education [2004] 3 I.R. 205. In that case

she rejected the defendant's submission that a plaintiff who seeks mandatory

injunctive relief at the interlocutory stage must establish a likelihood that he

will succeed at trial. In so doing she stated:

"It involves making a judgment at this juncture as to the strength ofthe

respective cases ofthe plaintiffand the first defendant, which the court

is not entitled to do, as was made clear by the Supreme Court in

Westman Holdings Ltd. v. McCormack. "

32. Differing views have been expressed from time to time both here and in

England as to the correct threshold in cases where a mandatory injunction

is sought. An interesting and informative examination of these differing

views was undertaken by Kelly J. in Shelbourne Hotels Holdings Limited

v. Torriam Hotel Operating Company Limited, unreported, High Court,

ts" December 2008. He pointed to the uncertain state of the law in this

respect by reference to a number of cases. He referred to the judgment of

the Court of Appeal in Zockoll Group Limited v. Mercury

Communications [1998] F.S.R. 354 where that court stated:

" ... the overriding consideration is which course is likely to

involve the least risk of injustice if it turns out to be 'wrong ' in

the sense described by Hoffman J in Films Rover International

& Drs v. Cannon Film Cells Limited [J986] 3 All E.R. 772 '.

Secondly, in considering whether to grant a mandatory

injunction, the court must keep in mind that an order which

requires a party to take some positive step at an interlocutory

stage, may well carry a greater risk of injustice if it turns out to
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have been wrongly made than an order which merely prohibits

action, thereby preserving the status quo.

Thirdly, it is legitimate, where a mandatory injunction is sought,

to consider whether the court does f eel a high degree of

assurance that the plaintiffwill be able to establish his right at a

trial. That is because the greater the degree ofassurance that the

plaintiffwill ultimately establish his right, the less will be the risk

ofinjustice if the injunction is granted. "

33. That passage seems to tend towards the higher test, yet Kelly J. went on

to state:

"If one pauses at this juncture, one might think that at least in

England the test was clear. However , the very next paragraph

adds further confusion where the court went on to sayt-

'But, finally, even where the court is unable to f eel any

high degree of assurance that the plaintiff will establish

his right, there may still be circumstances in which it is

appropriate to grant a mandatory injunction at an

interlocutory stage. Those circumstances will exist where

the risk ofinjustice if the inj unction is refused sufficiently

outweighs the risk ofinjustice if it is granted'

Kelly J. went on:

"To return to Ireland, there seems to be an inconsistency of

approach on the standard that must be met in order to obtain an

interlocutory mandatory injunction. On one view it is the

demonstration of a fair case or serious issuefor trial, on the other, a

higher standard ofproof must be achieved that has variously been

described as a strong case likely to succeed at the hearing of the

action or a strong and clear case.
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Faced with these conflicting approaches and pending a final

determination of the issue by the Supreme Court, I am much attracted by

the approach of Hoffman J (as he then was) in the Films Rover case

[1987] 1 WLR 670 where he took the view that the fundamental principle

on interlocutory applications for both prohibitory and mandatory

injunctions is that the court should adopt whatever course would carry the

lower risk ofinjustice if it turns out to have been the 'wrong' decision. "

34. I respectfully agree with and adopt Kelly J's analysis. It seems to me to be a

sufficiently adaptable and flexible approach to permit the Court to balance the

competing rights in a fair and just way and by taking into account all the

particular circumstances of a particular case. It would be in my view an

impossible task, or indeed a difficult and often undesirable one, for the Court

to embark on such a close examination of the merits of the plaintiff s case so

as to reach a conclusion that the plaintiff has a very strong case and one which

will in all probability succeed at trial. Nevertheless, I accept that where a

mandatory injunction is sought, the Court should be slow to make such an

order where the prejudice to the defendant is clear in the event that the Court

ultimately concludes that the mandatory order ought not to have been made.

However the Court does it, whether by considering that the plaintiffs case is

very strong, or by reaching a state of some assurance that if the order is made

the possible risk of prejudice is minimal or even non-existent in the event that

the order should not have been made , the Court is in effect reaching the sort of

conclusion to which Kelly J. has referred, namely adopting "whatever course

would carry the lower risk of injustice if it turns out to have been the 'wrong'

decis ion".

35. In the present case, I have formed the view that some of the issues raised

by the plaintiff are at least very arguable, but obviously no conclusion

can be reached pending further evidence at trial. I do not want to venture

as far as saying that the plaintiff has a very strong case, but that may be

putting it too high. It certainly reaches the threshold of a fair issue and

more . But what persuades me that a mandatory injunction is appropriate
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in this case is that by reference to the application of the "least injustice"

test referred to by Kelly J. it is the plaintiff who may suffer by far the

greater prejudice if he is denied an interlocutory injunction than any

prejudice I can see may be suffered by these defendants if such an

injunction is granted. In fact I have not been persuaded of any prejudice

that Facebook will suffer as a result of the order which I am going to

make as already stated, and I can see no prejudice to either of these

defendants by directing a meeting between the parties ' experts in order

to ascertain what form of order might thereafter be made to try and

remove from any accessibility and forever the nasty, vicious and

defamatory material posted on the internet and commented upon

thereafter relating to the plaintiff.
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