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IN THE HIGH COURT OF JUSTICE                            Claim No. HQ10X02332 
QUEEN’S BENCH DIVISION 
 
B E T W E E N  

MARK LEWIS 
Claimant 

and 

(1) COMMISSIONER OF POLICE OF THE METROPOLIS 
 

(2) BARONESS BUSCOMBE 
 

(3) PRESS COMPLAINTS COMMISSION 

Defendants 
_______________________________________________ 

 
SKELETON ARGUMENT FOR THE FIRST DEFENDANT 
_______________________________________________ 

 

INTRODUCTION 

1. In this libel action C sues D1 over the publication of an email dated 11 November 2009 

from a lawyer in the Metropolitan Police Service‟s Directorate of Legal Services to the 

Director of the Press Complaints Commission. C originally also claimed against D2 and 

D3, alleging publication in, and to, the press of words with the same meaning which the 

words complained of against D1 are alleged to bear. That claim has been settled, on 

terms which included a statement in open court, but which otherwise have not been 

disclosed to D1. 

 

2. There are at least 5 applications before the Court at this hearing. They are as follows: 

 

2.1. Applications by C by Application Notice dated 16 February 2011  

 

2.1.1. to amend the PoC to claim compensation from D1 for publications 

previously only complained of against D2 and D3; and 

 

2.1.2. to amend the Reply so as to completely replace the existing plea of 

malice and (added on 1 March) to introduce a new response to the plea 

of qualified privilege. 

 

2.2. Applications by D1 by Application Notice dated 7 January 2011 

 

2.2.1. for rulings on meaning, either by way of preliminary issue or under CPR 

53 PD 4; 

 

2.2.2. for summary judgment on the issue of qualified privilege; and 

 

2.2.3. for a ruling that the claim is an abuse. 
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3. There are also potential applications by C for 

 

3.1. an Order that the case be tried by Judge and jury (also by Application Notice dated 

16 February 2011); and 

 

3.2. an Order requiring C to disclose the terms of settlement between him and D2 & D3 

and/or restricting the public reporting of those terms (application intimated in 

correspondence but no Application Notice issued or supporting evidence served). 

 

4. There has been inconclusive correspondence on both potential issues. At the time of 

writing C has not stated whether he intends to make an application concerning mode of 

trial, nor has he disclosed the terms of settlement, or indicated how he suggests that 

issue should be dealt with at this hearing. 

 

5. The original time estimate for D1‟s applications of 4 hours has been revised up to 1½ 

days, as a result of C‟s recent applications. 

 

6. There are 2 hearing bundles before the Court.  

 

7. The first file, prepared by the C‟s solicitors, Taylor Hampton (“TH”) contains the 

pleadings, C‟s Application Notice and supporting material (which includes C‟s evidence 

in relation to D‟s applications). The Draft Amended Reply at Tab 7 of this file has gone 

through 2 further revisions since it was served. The current version is being supplied to 

the Court attached to C‟s counsels‟ skeleton argument. 

 

8. The second file, prepared by D1‟s solicitors, Weightmans, contains D‟s Application 

Notice and supporting material, other documents generated during the proceedings such 

as the AQs, and the substantive correspondence to 25 February 2011.  

 

9. The files will be referred to below in the form: [File/Tab/Page]. 

 

10. Recommended pre-reading, which make take around 3 hours, is as follows: 

 

PoC      1/3/8-35 

Defence      1/4/36-53 

Reply      1/5/54-67 

Draft Amended PoC    1/6/68-98 

Draft Amended Reply    1/7/100-120 

 

D1 Appln Notice     2/A/1A-1F 

W/S Martin Forshaw    2/A/1H-1O 

Evidence of AC Yates to Select Committee, 02.09.09: 

  Q1902     2/3/9 

  Q1982-1986    2/3/17-18 

Evidence of C to Select Committee, 02.09.09: 

  Q2069     2/4/32 

  Q2076     2/4/33 

  Q2103     2/4/35 
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Email Toulmin to Maberly, 30.09.09  2/5/37 

PCC report extract ¶¶10 -11.1   2/6/49-50 

Letter Harraway to Toulmin, 09.11.09  2/7/55 

Emails Harraway/Toulmin, 11-12.11.09  2/8/57-56 

FOI Request 2009120002838   2/9/59 

FOI Request 2010020002642   2/10/61-62 

Letter C to D2, 16.11.09    2/11/64 

Letter C to Whittingdale (foot of article 16.11.09 2/12/67 

Email C to Harraway, 23.12.09   2/13/69 

Letter Harraway to C, 18.02.10   2/14/70 

Letter of Claim to D1, 22.03.10   2/16/79-80 

PCC Correction     2/19/86 

Letter of Claim to D2, 01.03.10   2/20/94-97 

Sheridans (for D2) response, 17.03.10  2/20/103-106 

C Part 36 offer, 22.03.10    2/20/110 

D2 & D3 Part 36 offer, 06.07.10   2/20/120-122 

Sheridans letter, 03.08.10   2/20/147 

TH letter, 04.08.10    2/20/148 

Statement in Open Court    2/21/167-169 

Guardian article 26.11.10    2/22/170 

 

D1‟s proposed directions    2/B/181-182 

C‟s proposed directions    2/B/197 

 

D1‟s response to Letter of Claim   2/C/205-208 

Letter Weightmans to TH 29.10.10  2/C/222-223 

Letter Weightmans to TH 26.11.10  2/C/228 

Letter TH to Weightmans, 03.12.10  2/C/229 

Letter Weightmans to TH, 23.02.11  2/C/241-244 

Letter TH to Sheridans, 23.02.11   2/C/246-247 

Letter TH to Weightmans, 24.02.11  2/C/248-251 

Letter Weightmans to TH, 25.02.11  2/C/252-253    

 

C Appln Notice     1/1/1 

W/S C, 16.02.11     1/8/121-132 

D2 Radio 4 interview, 02.02.11, extract  1/9/142-144 

Andy Hayman NotW column, 11.07.09  1/18/179-181 

 

FACTUAL BACKGROUND AND CHRONOLOGY 

11. The factual background to the case is set out in detail in the pleadings. D1 draws the 

Court‟s attention to the following events and dates: 

 

DATE EVENT REF 

07.12.07 C and DI Maberly speak outside Court. A dispute over the 
contents of that conversation forms the central issue in this 
claim. 

Def¶27 
[2/4/42] 
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02.09.09 AC Yates, DCS Williams and C give evidence to the Culture, 
Media and Sport Select Committee. C says that DI Maberly 
made mention of 6000 victims.   

[2/4-5] 

30.09.09 Tim Toulmin emails DI Maberly asking for his help in relation 
to the “extent of the phone message tapping” 

[2/5/37] 

07.11.09 PCC issues report on phone tapping allegations [2/6] 

09.11.09 Emma Harraway of the MPS Directorate of Legal Services 
writes to Mr Toulmin saying DI Maberly has been “wrongly 
quoted” by C 

[2/7/55] 

11.12.09 Toulmin asks Harraway for confirmation that DI Maberly had 
been wrongly quoted and she gives it. Email complained of. 

[2/8/56] 

01.03.10 Letter of Claim from C to D2 [2/20/94] 

22.03.10 Letter of Claim from C to D1 [2/16/79] 

22.03.10 C makes Part 36 offer to D2 and D3, offering to accept (1) 
statement to be incorporated in PCC response to Select 
Committee (2) publication of that statement on PCC website 
(3) £12,500 in damages and (4) standard basis costs 

[2/20/110] 

24.03.10 The PCC submits response to Select Committee report 
saying that D2 has never suggested does not believe that C 
misled the Committee, and places that statement on its 
website 

[2/20/112] 

21.06.10 Claim Form issued [1/2/6] 

23.06.10 Guardian reports PCC statement [2/19/85] 

14.07.10 D2 and D3 accept C‟s 22 March Part 36 offer [2/20/128] 

17.08.10 D1 serves Defence, noting at ¶28 that C does not allege D1 is 
responsible for the publications complained of against D2 and 
D3 

[1/4] 

02.09.10 D1 proposes directions to trial, with suggested time estimate 
of 3 days and no suggestion of trial with a jury 

[2/B/181] 

14.10.10 C proposes directions which do not suggest trial with a jury [2/B/190] 

29.09.10 C serves Reply, alleging malice, but not identifying any 
individual alleged to be malicious 

[1/5] 

29.10.10 D1 requests information concerning settlement with D2 and 
D3 

[2/C/222] 

?.11.10 After a dispute about whether C‟s 22 March offer was a Part 
36 offer which could be accepted, C settles claim against D2 
and D3 on undisclosed terms including a statement in open 
court 

 

26.11.10 Statement in Open Court read, and receives publicity in the 
press and on C‟s firm‟s website 

[2/21/167] 

03.12.10 C agrees D1‟s suggested directions to trial [2/C/229] 

08.12.10 D1 notes C‟s agreement to directions subject to timetabling, 
and asks again for disclosure of terms of settlement with D2 
and D3 

[2/C/230] 

07.01.11 D1 issues Application Notice [2/A/1A] 

16.02.11 C issues Application Notice [1/1/1] 

 

THE SETTLEMENT OFFER AND THE PROPOSED APPLICATIONS FOR 

DISCLOSURE AND/OR REPORTING RESTRICTIONS 

12. The terms on which C settled with D2 and D3 are important. Without them: 
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12.1. C‟s application to amend the PoC cannot be considered, as part of D1‟s 

objection to that application is that it is disproportionate, because C has already 

received vindication in relation to the publications which he now seeks to rely 

on against D1. 

 

12.2. D1‟s application in relation to abuse cannot be considered, because it is part of 

that application that C does not have sufficient further need for vindication such 

as to justify the scarce resources of the Court being expended on what remains 

of the claim. 

 

12.3. The claim cannot fairly be tried, because D1 is disabled from relying on s.12 of 

the Defamation Act 1952. 

 

13. D1 raised these problems on 29 October 2010 [2/C/222]. There is no good reason why 

they should still be outstanding. 

 

14. At the time of writing all D1 has been told is that D2 and D3 have “refused to allow” C to 

disclose the terms of settlement (letter timed 18:13 on Tuesday evening, 01.03.11). D1 

does not know the reason for this, or the extent to which solutions to the problem have 

been discussed between those parties. Those parties could and should have made 

provision for these problems (the second two of which mentioned above were inevitable) 

when agreeing terms of settlement.  

 

15. D1 does not know what C intends to do about this. C has proposed either disclosing the 

information and seeking reporting restrictions in relation to it and/or seeking an order 

from the Court requiring him to disclose the information [2/C/246]. D1 offered (on 

08.12.10) to treat the information, if disclosed, pursuant to CPR 31.22 and/or 32.12 

[2/C/230]. 

MODE OF TRIAL 

16. C‟s late conversion to jury trial came in the Application Notice dated 16 February 2010. 

 

16.1. No application for jury trial was made within the time limit specified by CPR 

26.11, which elapsed on 7 September 2010.  

 

16.2. C‟s Allocation Questionnaire dated 14 October 2010 made no mention of trial 

with a jury [2/B/190].  

 

16.3. C agreed the directions proposed by D1 on 3 December 2010, which also did 

not ask for trial by jury [2/C/229].  

 

16.4. No issue was taken with the evidence served in support of D1‟s Application 

Notice dated 7 January 2011, which pointed out that the claim was proceeding 

on the default mode of trial (Forshaw w/s ¶3 [2/A/1I]).  

 

17. C‟s explanation is that he was “waiting to see if I could conclude my claim via settlement” 

(C w/s ¶23 [1/8/131]. That claim does not sit easily with his statement in the AQ in 
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October 2010, when saying why he did not want a one month stay to explore settlement, 

as follows: “No prospect of settlement at this stage” [2/B/184]. The late conversion 

appears more likely to be prompted by a desire (misplaced, given Armstrong) to avoid 

the Court determining the actual meaning of the words complained of, and so attempt to 

squeak home on a capability test. 

 

18. C‟s reasoning as to why the claim is fit for jury trial is equally inconsistent. Claims in 

correspondence that disclosure was need to establish “just how many phones were 

“hacked” and how many people had left messages” (C letter 22.03.10 [2/16/80]) have 

given way to a claim in evidence that the matters in issue “will not require analysis of 

many documents” (C w/s ¶24 [1/8/131]). 

 

19. On it being pointed out to C that his application to alter the mode of trial was not only 

late, but also now, given the application to amend, premature (Weightman‟s letter 

23.02.11 [2/C/241]) he agreed to the application being adjourned until after disclosure, 

but suggested that the Court should proceed “on the assumption” that the claim would be 

tried with a jury (TH letter 24.02.11 [2/C/248].  

 

20. On being told that D1 did not accept that was an appropriate assumption C said he 

would reconsider whether to make the application or not (TH letter 25.02.11, not yet in 

bundle). 

 

21. At the time of writing D1 remains in the dark about how C intends to proceed and what if 

any Orders he seeks from the Court in relation to mode of trial. 

MEANING 

22. D1 seeks a ruling as to the meaning of the words complained of and whether they are 

defamatory of the C alternatively a ruling that the words complained of are not capable of 

bearing the meaning pleaded by C at PoC ¶23 [1/3/16] and/or are not capable of being 

defamatory of C. 

 
Preliminary issue or CPR Part 53 PD 4? 
 

23. Should C obtain an order that the claim be tried by Judge and jury, or should the Court 

decide to proceed on the assumption that it will be, that does not disable the Court from 

determining meaning as a distinct issue. 

 

24. In Armstrong v Times Newspapers Ltd (No 2) [2006] 1 WLR 2462 the CA decided that 

s.69(4) Senior Courts Act gives the Court “an open discretion within its terms, which is 

not moderated by the second part of the section” to order that “different questions of fact 

arising in any action be tried by different modes of trial”. The submission that the 

discretion in s.69(4) cannot operate in a claim for libel was expressly rejected. Meaning 

is a question of fact. The Court therefore has power to order that the question be tried by 

judge alone pursuant to s.69(4), whether the eventual mode of trial has been fixed as 

judge and jury, or whether that remains an outstanding issue for determination once 

pleadings have closed and disclosure taken place (as the parties are agreed would be 

the appropriate time). See [18], [21]-[22]. 
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25. Armstrong was followed by Gray J in Prince Radu v Houston [2007] EWHC 2328, in 

which an application was successfully made for questions of fact relating to privilege to 

be tried by Judge alone, although there had already been an order that the claim should 

be tried by Judge and jury. 

 

26. The Court should exercise the s.69(4) power in this case, now, for the following reasons: 

 

26.1. The question as to whether a distinct issue of fact should be determined by 

Judge or jury should not start with any predisposition in favour of jury trial: 

Armstrong [30]. 

 

26.2. “Contemporary practice has an eye, among other things, to proportionality; the 

greater predictability of the decision of a professional judge; and the fact that a 

judge gives reasons”: Armstrong [15]. 

 

26.3. There are inherent difficulties in asking juries to decide the single meaning of 

words, particularly when the decision on meaning will, as in this case, have an 

impact on both justification and malice (see Armstrong [24]-25]). This would 

be all the more problematic if the amendment to the PoC is allowed, and a jury 

at trial is required to assess the meaning of several other publications, and 

assess the extent to which D1 was responsible for that meaning, if at all. 

 

26.4. The overriding objective and the Court‟s duty to further the overriding objective 

by way of active case management are both very strong factors in favour of 

resolving this issue now. At least the following aspects of active case 

management are relevant: CPR 1.4(2)(b - identifying the issues at an early 

stage; (d) – deciding the order in which issues are to resolved; (h) – 

considering whether the likely benefits of taking a particular step justify the cost 

of taking it; and (i) – dealing with as many aspects of the case as it can on the 

same occasion.  

 

26.5. A ruling on meaning is possible on the material before the Court. There is a 

pleaded innuendo, but that is based on the context given to the words 

complained of by the previous correspondence which is before the Court. The 

principles for the Court to apply when deciding meaning are uncontroversial. 

 

26.6. Should the trial eventually be held with a jury there would be no need for the 

jury to consider the exercise on meaning again. They could be directed on the 

meaning of the words as determined by the Court, as with any other issue. 

There is no reason to suppose they could, or would, not faithfully follow such a 

direction. 

 

26.7. None of the well known dangers of preliminary issues potentially leading to 

added expense and complication exist when the question is one only of 

meaning. 

 

26.8. The ruling could bring an end to the proceedings, if it is decided that the words 

are not defamatory of C.  
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26.9. Even if the words are held to have some defamatory meaning of C a ruling on 

what that meaning is now is highly likely to lead to significant costs savings, if 

not the settlement of the action altogether. 

 

26.10. If the Court decides that C has not been accused of lying to the Select 

Committee, he will immediately obtain most if not all of the vindication which he 

seeks. His name will be clear of that (alleged) blemish, it never having been 

made. He himself recognises in his evidence that his need for vindication would 

not be as strong if he has not been accused of deliberate dishonesty (C w/s 

¶12 [1/8/125]). Moreover, the Jameel abuse application would become 

unanswerable – it could not be a proper use of the Court‟s resources to have a 

full scale libel trial to determine whether C‟s (ex hypothesi) honest account to 

the Select Committee of his brief conversation with DI Maberly had been 

correctly remembered or not. 

 

26.11. If the words complained of in the 11 November email do not accuse C of 

deliberate dishonesty then the application to amend the PoC falls away, as it is 

dependent on D1 being responsible for the sting of the republications which are 

complained of as allegations of lying. 

 

26.12. If the words complained of do accuse C of lying then the pleaded defence of 

justification, which does not seek to justify that meaning, falls away. If that is 

the meaning of the words, and it is not determined until trial, then the time and 

money spent on the defence may be wasted. It can only assist the parties to 

know now what the ambit and purpose of the factual exercise at trial will be. 

 

26.13. If the issue of meaning remains alive at trial it is likely that the jury would be 

asked to give a simple verdict as to whether they found for C or D1 and if for C, 

the amount of damages. A simple finding for D1 would leave C in an 

unenviable position. He, and the public, would not know whether the jury had 

founded their decision on meaning (and if so what meaning) or the facts. 

Asking the jury to give a special verdict on those issues would lead to the 

complications and problems identified in Armstrong (drafting by committee 

etc.). 

 

26.14. The lateness of the C‟s conversion to jury trial, and the inadequate reasons 

given for it, are further factors to be put into the discretionary balance. There is 

nothing in his evidence to say why he wants a jury, and why he wants a jury to 

decide meaning, other than a statement that “the issue is of great public 

importance” (¶24 [1/8/131]. In fact, if the only question is to be is whose honest 

memory of the December 2007 Lewis/Maberly conversation is correct, then the 

issue is of no public importance. If and insofar as the issue of meaning is of 

public importance, then it is of importance to have a clear result on that issue 

and reasons given for that result, which can only be achieved by a Judge‟s 

determination. 
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26.15. If the Court starts with no predisposition to jury trial, as it must, there is little, if 

anything, to put in the balance against the considerations set out above. 

Principles to be followed when deciding meaning, or capability  

27. The legal principles relevant to meaning were summarised by Sir Anthony Clarke MR in 

Jeynes v News Magazines Ltd [2008] EWCA Civ 130 [14] as follows: 

(1) The governing principle is reasonableness. (2) The hypothetical reasonable reader is not 
naïve but he is not unduly suspicious. He can read between the lines. He can read in an 
implication more readily than a lawyer and may indulge in a certain amount of loose thinking 
but he must be treated as being a man who is not avid for scandal and someone who does 
not, and should not, select one bad meaning where other non−defamatory meanings are 
available. (3) Over−elaborate analysis is best avoided. (4) The intention of the publisher is 
irrelevant. (5) The article must be read as a whole, and any "bane and antidote" taken 
together. (6) The hypothetical reader is taken to be representative of those who would read 
the publication in question. (7) In delimiting the range of permissible defamatory meanings, 
the court should rule out any meaning which, "can only emerge as the produce of some 
strained, or forced, or utterly unreasonable interpretation" ... (8) It follows that "it is not enough 
to say that by some person or another the words might be understood in a defamatory 
sense."  

 
28. To this can be added the importance of context, which includes the context into which 

the words are published: see W v Westminster City Council [2005] EWHC 102 [114]. 

Mr Toulmin, an experienced professional holding a responsible position in public life, is 

not to be seen as a man likely to indulge in unduly loose thinking. The email complained 

of would have been carefully considered, and the points made below, which tend away 

from the words bearing the defamatory meaning complained of, taken on board. 

 

29. “This is a case to which the observations of Simon Brown and Sedley LJJ in H v Chief 

Constable of Hampshire [2003] EWCA Civ 102 at [56] and [63] apply: the court should 

be ready to find that the words complained mean what they say and no more.”: W v 

Westminster at [115]. 

 

30. If the Court is applying a capability test under CPR Part 53 PD 4 the following approach 

should be adopted to the principles set out above (the “impeccable synthesis” of Eady J 

in Gillick v Brook Advisory Centres approved by Lord Phillips on appeal [2001] EWCA 

Civ 1263 [7]): 

The proper role for the judge when adjudicating a question of this kind is to evaluate the 
words complained of and to delimit the range of meanings of which the words are reasonably 
capable, exercising his or her own judgment in the light of the principles laid down in the 
authorities and without any of the former Order 18 Rule 19 overtones. If the judge decides 
that any pleaded meaning falls outside the permissible range, then it will be his duty to rule 
accordingly. In deciding whether words are capable of conveying a defamatory meaning, the 
court should reject those meanings which can only emerge as the produce of some strained 
or forced or utterly unreasonable interpretation. The purpose of the new rule is to enable the 
court to fix in advance the ground rules and permissible meanings, which are of cardinal 
importance in defamation actions, not only for the purpose of assessing the degree of injury to 
the claimant's reputation but also for the purpose of evaluating any defences raised, in 
particular, justification and fair comment. 

 

The words and their context 
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31. The publication complained of is prompted by an email from Mr Toulmin, dated 30 

September 2009, to DI Maberly, in which he says he is “writing to ask for your help” 

[2/5/37]. 

 
32. Emma Harraway, a lawyer in the MPS Directorate of Legal Services, replies by way of 

letter dated 9 November 2009 [2/7/55]. She says that “DI Maberly has been wrongly 

quoted as stating that 6000 people were involved in the unlawful practice” and refers Mr 

Toulmin to the evidence given to the Select Committee by AC Yates and DCS Williams. 

That letter is not complained of in these proceedings. It does not appear to be alleged 

that it bore the defamatory meaning complained of, nor has a case been developed that 

it was published other than in pursuance of the D‟s proper duties.  

 

33. On 11 November 2009 Mr Toulmin emailed Ms Harraway as follows at 3:18pm [2/8/56]: 

Thank you for your letter of 9 November. You may have seen that we have already published 
a report into the matter of whether we were misled by the News of the World in 2007 when we 
conducted a previous inquiry. 
 
The information in your letter is interesting, but would not on first sight appear materially to 
affect the Commission‟s findings. However, it may be important to update our public records 
with this information at some point. I take it that the thrust of your letter is that we should rely 
on what Asst Commissioner Yates and DCS Williams told the Select Committee, and that the 
suggestion that DL Mark Maberly claimed 6000 people were involved in the unlawful practice 
is wrong. 
 

Please do come back to me in the next 24 hours if this understanding is incorrect. 

 

34. The cause of action complained of in these proceedings is Ms Harraway‟s reply, just 

under an hour later at 16:10 [2/8/56]: 

Your understanding is correct that DI Maberly has been wrongly quoted, and that you should 
rely on what Assistant Commissioner Yates and DCS Williams told the Select Committee. 
 

Argument on meaning 
 
35. In circumstances where the court is required to avoid over elaborate analysis and to 

have regard to the impression which the words have, detailed written and oral 

submissions on meaning are unlikely to assist, and may make the exercise more difficult. 

However three points are worth making. 

 
36. The first relates to the phrase “wrongly quoted”. It is fanciful to suggest that those words 

carry with them any implication that the person doing the incorrect quoting is acting with 

deliberate dishonesty. It is matter of everyday human experience that disputes arise over 

what has been said on previous occasions. Parties to conversations may have wildly 

differing views about what was said and argue at length about whose version is correct, 

without such disputes descending into allegations of dishonesty.  

 

37. Such disputes are all the more likely to arise in situations such as that obtaining in this 

case. As the recipient of the words complained of knew, because it was stated in the C‟s 

evidence to the Select Committee, to which Mr Toulmin had referred in his emails of 30 
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September and 11 November (and which was referred to in the PCC‟s report dated 7 

November 2009): 

 

37.1. the conversation in question had taken place nearly two years previously; 

 

37.2. the conversation was brief and informal, the comment in question being 

referred to by the C as possibly being “an aside” (C evidence to Select 

Committee on 02.09.09 [2/4/32]); 

 

37.3. the C‟s recollection of the conversation was not precise: “they had said there 

was evidence about, or that they had found there were something like 6,000 

people who were involved” 

 

37.4. the C himself did not claim to understand exactly what had been said: “it was 

not clear to me whether that was 6,000 phones which had been hacked, or 

6,000 people including people who had left messages”. 

 

38. This is a classic example of a case in which only a person who was avid for scandal 

would select the one defamatory explanation for which the C complains of in this claim, 

when there are numerous other explanations available, none of which lead to the 

conclusion that the C had lied in his evidence to the Select Committee. Only a person 

who was unduly suspicious and determined to select a bad meaning where a lesser 

meaning was available could understand that an allegation of dishonesty was being 

made in the words complained of. 

 

39. The second point is in relation to the use of the word “rely”, on which is prayed in aid in 

correspondence in support of the defamatory meaning complained of. The argument 

appears to be that this word carries with it the implication that C was an “unreliable 

witness” in the sense that he gave evidence which he knew to be untrue. 

 

40. The word is first used by Mr Toulmin in his 9 November email. Mr Toulmin asks for 

confirmation of his understanding and Ms Harraway gives it, in the terms in which it was 

originally asked for. No special meaning or import can be attached to the word from its 

use in that context. 

 

41. Even when the word is used in its technical sense, by a Judge in a reasoned judgment, it 

does not, without more, carry with it an implication of dishonesty. Every day Judges rely 

on the evidence of one witness rather than another without making a finding that the 

evidence not relied on was given dishonestly. 

 

42. In any event, the issue on which it is suggested that the PCC should “rely” on the 

evidence given to the Select Committee is not the differing accounts of the 

Lewis/Maberly conversation, but the evidence given by the police officers in relation to 

the numbers of people involved in the phone hacking. The police officers said nothing 
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about the Lewis/Maberly conversation, their evidence coming before that of Mr Lewis 

and their not being asked about it. 

 

43. Irrespective of who said what on 7 December 2007 it is an unsurprising, and plainly 

correct, suggestion by Ms Harraway that when the PCC are considering the extent of the 

phone hacking they should rely on the direct evidence on that issue, given by the senior 

police officers involved in the investigation to the Select Committee, rather than 

imprecise hearsay evidence relating to a short informal conversation outside Court one 

day two years previously.  

 

44. Third, C places reliance in his evidence on a claim that “the PCC interpreted the words 

complained of to mean that I had misled Parliament” (w/s ¶14 [1/8/126]). That is 

irrelevant on meaning, which must be assessed objectively, but it is any event contrary to 

the evidence. 

 

45. The PCC said the following in its response to the Select Committee report: 

[The report] says that the Chairman of the PCC issued a statement in November 2009 which 
may have suggested that Gordon Taylor‟s lawyer, Mr Lewis, misled the Committee. This is 
not the case, as the PCC made publicly clear at the time. Baroness Buscombe has never 
suggested – and does not believe – that Mr Lewis misled the Select Committee and her 
statement, which made no reference to Mr Lewis, was not intended as a criticism of him or 
the evidence which he gave to the Select Committee. Baroness Buscombe regrets that her 
statement may have been misunderstood. 

 

46. This passage was read out by C‟s counsel in the Statement in Open Court [2/21/168] in 

which it was stated, by C‟s counsel, that D2 & D3 were appearing in court “to confirm 

that the statement was not intended as a criticism of Mr Lewis or the evidence which he 

gave to the Select Committee”. 

 
APPLICATION TO AMEND THE POC 

 
47. The Application to amend the PoC to add further publications which are alleged to have 

caused C damage logically comes next, as questions of privilege, malice, and abuse can 

only be determined once the ambit of the claim is clear. 

 

48. The application to amend was issued on 16 February 2011, 15 months after the words 

complained of were published, nearly 8 months after the Claim Form was issued, 6 

months after the Defence served which expressly drew attention to the fact that the PoC 

did not alleged that D1 was responsible for the republications (at ¶28 [2/4/43]) and 
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around 3 months after the C settled his claim against D2 & D3 over the very same 

publications responsibility for which he now seeks to lay at the door of D1. 

 

49. There is no explanation whatsoever in the evidence for the lateness. This was pointed 

out by Weightmans in their letter dated 23 February 2011 [2/C/241] and has not been 

remedied. The matters which are introduced by amendment could have been pleaded 

from the outset. 

 

50. The most likely explanation is that the amendment is prompted by a recognition of the 

force of the Jameel abuse application in relation to the existing claim. The suggestion to 

that effect in Weightmans‟ 23 February letter has not been contradicted. 

 

51. The lateness is one factor which should lead the Court to scrutinise the proposed 

amendments carefully. Had C sought to make his claim for (further) monetary 

compensation in relation to the publications in question by amendment to plead them as 

causes of action, it is highly unlikely the Court would have exercised the jurisdiction 

under Limitation Act 1980 s.32A of CPR 17.4 to allow such claims to proceed. Moreover, 

speed is the essence of vindication and the pursuit of libel claims expeditiously is the 

touchstone of the need for vindication. The delay indicates a lack of any such need 

(irrespective of the fact that vindication has already been obtained). See e.g. Eady J in 

Adelson v Associated [2007] EWHC 3028 [20] “genuine libel claims must still be 

pursued with vigour”. 

 

52. The strength of the case which a party seeks to advance by amendment is a relevant 

consideration. As assessment that a case is weak amounts to a strong reason for not 

allowing the proposed amendment: Creative Resins International Ltd v Glasslam 

Europe Ltd [2006] EWHC 182 [23], [26]. 

 

53. The case which C now seeks to advance under Slipper principles is very weak. The test 

for liability for republication is summed up in McManus v Beckham [2002] 1 WLR 2982 

[42] – [43], per Laws LJ as follows: 

The root question is whether D, who has slandered C, should justly be held responsible for 
damage which has been occasioned, or directly occasioned, by a further publication by X.  
 
It will not however in my judgment be enough to show that D's slander is a cause of X's 
further publication: for such a cause might exist although D could have no reason to know of 
it; and then to hold D responsible would not be just. This is why the old formula, "natural and 
probable cause", is inapt even as a figurative description of the relationship that needs to be 
shown between D's slander and the further publication if D is to be held liable for the latter. It 
must rather be demonstrated that D foresaw that the further publication would probably take 
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place, or that D (or a reasonable person in D's position) should have so foreseen and that in 
consequence increased damage to C would ensue. 

 

54. The slender thread on which this hangs is the statement in Mr Toulmin‟s 9 November 

email that “it may be important to update our public records at some point” [2/8/56].  

 

55. Mr Toulmin‟s statement gives no indication of any likelihood of what actually happened 

occurring.  

 

56. On 15 November 2009 D2 gave a speech to the Society of Editors. There is plainly some 

force to the C‟s contention at PoC ¶33 that D2 knew and intended that her speech would 

be reported. 

 

57. In her speech D2 said the following: 

Those of you who are familiar with the case will recall the significance whch was attached to 
the apparent evidence of a then Detective Sergeant from the Metropolitan Police called Mark 
Maberly, It was he who was alleged to have said that around 6,000 people had had their 
phone messages hacked or intercepted. ... 
 
Since the publication of our report last Monday, the PCC has heard from Detective Inspector 
(as he now is) Maberly through lawyers for the Metropolitan Police. 
 
This letter says that Mr Maberly has in fact been wrongly quoted on the 6,000 figure. The 
reliable evidence, we were told in an email confirming the contents of the letter, is that given 
by Assistant Commissioner John Yates to the Select Committee, who referred to only a 
“handful” of people being potential victims. ... 
 
I have just spoken to the Chairman of the Select Committee on Culture, Media and Sport, 
John Whittingdale, to draw this to his attention. Any suggestion that a Parliamentary inquiry 
has been misled is of course an extremely serious matter. 

 

58. A number of points arise which point away from it being just to hold D1 responsible for 

that statement, and the later answer to a journalist‟s question which is relied on at ¶28 of 

the PoC. 

 

58.1. This is not a simple a neutral updating of the PCC‟s public records to reflect DI 

Maberly‟s position that he had been wrongly quoted (which D2 said would take 

place later). It is a combative public statement made in a forum designed to 

ensure maximum publicity. 

 

58.2. The republication of the “wrongly quoted” phrase is said by D2 to come from the 

D‟s letter (which must mean the 9 November letter which is not itself complained 

of as a cause of action in these proceedings). 

 

58.3. The account given of the email is incorrect in ways which have significant impact 

on the meaning of D2‟s statement, increasing its potential defamatory meaning 

from that of the email complained of. D1 cannot justly be held responsible for that. 
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58.3.1. The phrase “reliable evidence” does not appear in the email. The email 

has been wrongly quoted. 

 

58.3.2. Moreover, importantly, the email did not say that AC Yates had referred 

to “only a “handful” of people being potential victims”. It expressly said 

that the PCC should rely on the evidence of AC Yates and DCS 

Williams to the Select Committee. Nowhere in their evidence did they 

refer to only a handful of victims: see Defence ¶¶31.1 – 31.5 [2/4/43-44]. 

Again, the publication by D1 has been wrongly quoted by the supposed 

republisher. 

 

58.4. Further, D2 then adds more of her own words, in suggesting that the 

Parliamentary Committee may have been misled. On any view, the use of that 

word is not something for which D1 can be held responsible. 

 
58.5. C is therefore wrong is in his evidence when he says of the PCC that “in libelling 

me it merely passed on what it had been told by the MPS (w/s¶6 [1/8/123]), 

 

59. If, as a result of the D2‟s interpolations and additional words her words bore or were 

capable of bearing the meaning complained of at Am PoC ¶30 (which is itself highly 

questionable), that is not something for which D1 can justly be held responsible. 

 

60. The press reports for which the C now wishes to claim further compensation from D1 

pick up on and themselves embellish the misdescription by D2 of the publication by D1. 

 

60.1. The article complained of at Am PoC ¶38 [1/3/23] on the Society of Editors 

website says the following: 

Baroness Buscombe revealed that then Detective Sergeant Mark Maberly‟s evidence 
related to only a handful of potential victims – and not the 6,000 quoted in some news 
reports. 

 

60.2. However the (untrue) suggestion that DI Maberly referred to a handful of potential 

victims was not made by D1, nor even by D2 in her speech. 

 

60.3. The Independent article complained of at ¶41 is headed “Parliamentary inquiry 

misled on phone hacks”. That was not suggestion made by D1, nor, in such stark 

terms, by D2. The article repeats the false claims made by D2 that D21 has 

spoken of “reliable evidence” and a “handful” of victims. 

 

60.4. The Press Gazette report complained of at ¶45 is headed “Police lawyers deny 

6,000 phones hacked”. Again, that is not a republication of what D1 (or D2) said.  

 

60.5. The Press Gazette went on to state that “police lawyers said that evidence 

suggested only a handful of people were targeted”; not something said by D1 in 

the email complained of, or by any police officer to the Select Committee. 
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61. This is precisely the opposite to the position in McManus v Beckham, where there was 

only a partial publication of the original sting (i.e. the republication bore a narrower 

defamatory meaning) (see Waller LJ at [13]). If the republications bear a different or 

higher sting then D1 cannot be justly held responsible for that. 

 

62. The late amendments should also be disallowed on proportionality and case 

management grounds.  

 

63. The extent to which there is a need for vindication in relation to a proposed new case is a 

relevant factor in determining whether to allow an amendment, as is proportionality and 

the requirement of the overriding objective: Creative Resins [28] – [31].  

 

64. The C has already received a statement in open court, and, it seems likely, substantial 

damages, in relation to the publications now complained of. Such vindication would have 

to be taken into account in assessing the additional damages to which the C might be 

entitled in addition to the damages for the one publication which forms the cause of 

action. The C will have to give the evidence, which he has declined to give the court on 

his application to amend, as to why he decided not to claim for the additional publications 

until now. 

 

65. In order to determine whether the C is entitled to a further marginal award of damages 

the Court will effectively have to try the claims in relation to each of the 10 further 

publications complained of. D1 would be entitled to plead matters which would afford him 

a defence to the publications as if they had been pleaded as separate causes of action: 

Collins Stewart Ltd v The Financial Times Limited [2005] EWHC 262 [27]. 

 

66. In addition to the issues canvassed above concerning the actual meaning of the further 

publications, and the extent to which D1 can justly be held responsible for those 

publications and/or those meanings, the Court will have to determine the C‟s case on 

reference, as he is named in only one of those publications (the Independent article). His 

Allocation Questionnaire states that he intends to call several witnesses on that issue 

[2/B/192]. 

 

67. Further, there is a defence of justification on the record. The plea of justification does 

not, as is wrongly suggested in the C‟s w/s at ¶6, seek to justify the allegation 

complained of. That allegation is not contained in the words which are currently 

complained of against the D. Consideration will have to be given by D1 as to whether, 

and if so how, to seek justify the different defamatory meanings of the 10 extra 

publications. 

 

68. If the Court got to the stage of quantum considerable difficulties would arise, similar to 

those identified by Gray J in Collins Stewart Ltd v The Financial Times Limited [2005] 

EWHC 262 [15], [26], and Tugendhat J in Clarke v Bain [2008] EWHC 2636. The Court 

would have to take care not to include in any award damages in respect of injury to 

reputation caused by the further publications insofar as they constituted separate causes 

of action. Even if, contrary to the above, the later articles are sufficiently close in 

meaning so as to constitute republications which can properly be taken into account, it is 

indisputably the case that the words used in the later publications are more damaging to 
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C than the words used in the cause of action, and that D1 cannot be held responsible for 

the additional words which increase that damage. Formidable problems would arise in 

disentangling the recoverable and the irrecoverable damage. These problems are all the 

more acute when the C has already obtained vindication in respect of the later 

publications. 

 

69. If it were possible to undertake the disentangling exercise with any degree of rigour, 

taking into account s.12 of the 1952 Act and the need to avoid double recovery, it is clear 

that the marginal award of damages to the C would be minimal, such that the expansion 

to the trial which the amendments represent would not be worth the candle. 

APPLICATION TO AMEND THE REPLY 

70. The application to amend the Reply is also very late. However in this instance some 

explanation has been given. TH stated in their letter dated 17 February 2011 that the 

amendment has been made in order to meet the criticism in D1‟s Application Notice of 7 

January 2011 which sought to strike out the plea of malice as defective because it did 

not identify any individual with whose malice the Commissioner was to be fixed 

[2/C/240]. That has now been done in relation to DI Maberly, in paragraphs 13 and 14 of 

the proposed amendments, to which D1 has consented on the usual terms as to costs. 

 

71. The draft proposed on 16 February has been refined.  

 

71.1. The attempt to fix the Commissioner with the malice of former AC Hayman, 

despite the fact that he had not been a serving police officer for nearly 2 years at 

the date of publication, has been withdrawn (see ¶15), although some 

impermissible reliance on Mr Hayman‟s conduct still remains, in ¶16. 

 

71.2. Following a request for clarification by D1 further words have been added to 

proposed paragraph 17.8 alleging head-on a lack of honest belief (rather than 

purely improper motive as was alleged in the original ¶17.8) by the senior 

investigating officers in question. 

 

71.3. Further amendments have been proposed in response to the plea of privilege 

(including pointing out that Defence ¶24.7 had wrongly quoted the PCC report). 

Their substance is dealt with below in the section relating to qualified privilege. 

Although these paragraphs could have been pleaded from the outset, they are 

essentially points of argument and D1 does not object to their introduction, on the 

usual terms. 

 

Relevant principles 

72. The care with which malice must be pleaded and the high test which a case on malice 

must satisfy to be fit for trial is well trodden ground. The CA approved the following test 

in Telnikoff v Matusevitch [1991] 1 QB 102 at 120: 

In order to enable the plaintiff to have the question of malice submitted to the jury, it is 
necessary that the evidence should raise a probability of malice and be more consistent with 
its existence than with its non−existence. 
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73. Further  

… each particular of alleged malice must be carefully analysed, and, if the result is to leave 
the mind in doubt, then that piece of evidence is valueless as an instance of malice whether it 
stands alone or is combined with a number of similar instances.  
Turner v MGN [1950] 1 All ER 449, 455B, per Lord Porter. 

 

74. Where improper motive is alleged it is necessary to establish a dominant improper 
motive, such that the desire to comply with the relevant duty plays no significant part, 
see Lord Diplock in Horrocks v Lowe [1975] AC 135 at 151A: 

 
Qualified privilege would be illusory and the public interest that it is meant to serve defeated if 
the protection which it affords were lost merely because a person, although acting in 
compliance with a duty or in protection of a legitimate interest, disliked the person whom he 
defamed or was indignant at what he believed to be the person's conduct and welcomed the 
opportunity of exposing it.  
 
It is only where his desire to comply with the relevant duty or protect the relevant interest 
plays no significant part in his motives for publishing what he believes to be true that express 
malice can properly be found. 

 

75. If, on meaning, the Court is of the view that C‟s meaning is a capable meaning, but only 
just, that conclusion should bear on the conclusion in relation to malice. See Alexander 
v Arts Council of Wales [2001] 1 WLR 180 [41] per May LJ: 
 

In my judgment, the claimant's case on malice is an unsound and artificial one, forensically 
constructed without any proper evidential basis. The artificiality starts with the meanings of 
the publications for which the claimant contends. Although the judge decided, with evident 
lack of enthusiasm, that what the second defendant said at the press briefing and 
subsequently was in issue, and that the terms of the publications, their meanings and whether 
they were defamatory should be left to the jury, I am far from convinced that this was a correct 
decision. Mr Milmo correctly points out that this part of the judge's decision is not subject to 
appeal. But it is necessary to explain briefly how, in my view, this contributes to the artificiality 
of the claimant's case on malice. I leave aside disputes as to what the second defendant said 
at the press briefing. It is sufficient to concentrate on the publications for which the claimant 
contends. These are set out in paragraph 7 of the amended statement of claim, which I have 
set out earlier in this judgment, and the relevant parts of the transcript of the BBC Wales 
broadcast which, assuming they are correctly transcribed, are not amenable to dispute. As to 
the publication contended for in paragraph 7 of the amended statement of claim, it seems to 
me that this means what it says an expression which libel pleaders never seem to use and 
that the meaning attributed to it in paragraph 9.2 of the amended statement of claim, which I 
have already set out, is scarcely capable in any context of being its meaning. The fact that the 
judge was persuaded to assume that this was its meaning contributed to the artificial 
submission that the second defendant may have intended that meaning and that, if she did, 
she knew that it was untrue. The same essentially applies to the terms of the transcript of the 
BBC Wales broadcast. The sentence at the end of the announcer's introduction, taken by 
itself, is a much modified version of that which Nick Palit said in evidence the second 
defendant had said to him. But that single sentence, taken together with and in the context of 
what the second defendant herself said in the broadcast almost immediately after it (which Mr 
Milmo accepts was not defamatory), is scarcely capable of supporting the defamatory 
meaning contended for.  

 

76. The strained case on meaning thus infects and undermines the case on malice. C will 

have to establish not only that the words meant what he pleads but that DI Maberly and 
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the senior investigating officers intended that meaning: see Loveless v Earl [1999] 

EMLR 530, and note the words of Sedley in Halford v Chief Constable of Hampshire 

[2003] EWCA Civ 102 at [63 – 64]: 

As May LJ remarked in Alexander v Arts Council of Wales [2001] 1 WLR 1853, paragraph 41, 
libel pleaders never seem content to say that the words in issue mean what they say: a 
pyramid of insulting paraphrases has to be erected on them. One consequence of this, where 
the occasion is one of qualified privilege, as it plainly was here, is that an alarming gap opens 
up for the jury between what they are being invited to say the words mean objectively and 
what the defendant can have meant to convey in using them. 
 
In this situation, the higher the claimant pitches his meaning, the harder it becomes for the 
jury to say that that is what the defendant meant and to deduce malice from it. This case is a 
paradigm. Nothing in either communication was factually incorrect. The local authority plainly 
had a legitimate interest in securing the information; DS Curtis was acting entirely properly in 
responding; and the situation he recounted was one which the Chief Constable was fully 
justified in maintaining in being. It would be lamentable if a police officer who gave accurate 
information to a public authority with a need to know could be sued for defamation because 
the information redounded to someone's discredit. The law of qualified privilege is there to 
ensure that he cannot be, and to allow it to be circumvented by inflating the words complained 
of into something far beyond their obvious meaning and then saying that the defendant 
cannot have believed this to be true is to subvert the law. 

 
Submissions on malice 

77. There is a simple non sequitur at the heart of C‟s new case on malice in relation to the 

senior investigating officers, succinctly summed up in the revised proposed paragraph 

17.8 as follows: 

[The senior investigating officers] knew from the material seized from Mr Goodman and Mr 
Mulcaire that the number of persons affected by hacking was vastly more than a handful and 
was likely to run into thousands. [¶¶48.2 – 48.5 of Am PoC repeated] Accordingly the senior 
investigating officers knew that it was the overwhelming likelihood that DI Maberly had 
referred to thousands of potential victims of telephone hacking since that was consistent with 
the documentary evidence in their possession... 

 
78. If indeed senior investigating officers knew that the number of persons affected by 

hacking was likely to run into the thousands, as a matter of logic that says nothing 

whatsoever about their knowledge or state of belief about what DI Maberly had or might 

have said to C. It is completely consistent with the number of persons affected by 

hacking not being discussed during that conversation.  

 

79. Looked at objectively, senior police officers would not expect junior officers to discuss 

confidential information concerning sensitive investigations with solicitors for third 

parties, particularly not in the context of an application to the Court by such a solicitor to 

gain documents from the investigation. Senior investigating officers would, in the 

ordinary course of events, rely on and believe the word of their junior officer that he had 

not discussed such sensitive information. It is not suggested that DI Maberly admitted to 

the other officers that he had spoken the 6000 figure, indeed it is part of the case in 

malice against him that he denied it – see ¶¶13-14) 

 

80. The entire thrust of C‟s case on malice (and around which he builds his need for 

disclosure) is that there were thousands of cases therefore DI Maberly must have said 

there were thousands of victims. That is a case which is not fit for trial. 
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81. Moreover, nowhere in the case on malice, or anywhere in any of the evidence, is there 

anything to suggest that the specific 6,000 number rang true with senior investigating 

officers. The case as it is now put is that the number of victims “was likely to run into the 

thousands”. It is common ground that the evidence from the investigation revealed the 

quantities of names, number and PINs mentioned in Am Rep ¶17.4 [1/7/108]. Even 

absent the non sequitur identified above, none of those accounts of the numbers 

involved lead to a conclusion that DI Maberly mentioned 6000 victims, and thus that it 

was dishonest to say that C had wrongly quoted him. 

 

82. The case (still) relies on a contrast between the alleged figure of 6,000 and the claimed 

figure of “a handful”. But, when referring the PCC to evidence of AC Yates and DCS 

Williams, Ms Harraway was not referring it to evidence which stated there were “a 

handful” of victims. That was not the evidence of the officers. The only person who 

speaks about “a handful” of victims is Mr Hayman, in the News of the World, a long time 

after he had ceased being a serving officer [1/18/179].  

 

83. The Court is invited to reject the particulars pleaded in relation to this aspect of the 

proposed new case on malice as, individually and together, in sufficient to raise a 

probability of malice, and thus allow the amendment only in so far as it adds ¶¶13 -14 

and deletes the previous plea of malice. If that is the correct approach then ¶¶48.2 – 

48.5 of the PoC, which attempt to make the same point, should also go. 

 

 
QUALIFIED PRIVILEGE 

 
 
84. D1 applies for summary judgment on the issue of qualified privilege, on the basis that 

there is no realistic prospect of the C defeating the defence of qualified privilege, subject 

to malice. The application was made at a time when the entirety of the plea of malice 

was defective and thus judgment on this issue would have led to judgment on the claim. 

D1 accepts that a part of the plea of malice is now sufficiently pleaded. However it would 

still narrow the ambit of the trial for this issue to be decided now and if, as in D1‟s 

submission, the issue can be decided in his favour on the pleaded case, it is 

proportionate for that to be done at this early stage. 

 

The Part 24 approach 

 

85. The approach which the Court should adopt to applications for summary judgment was 

recently summarised by Tugendhat J in Taylor v Associated Newspapers Ltd [2010] 

EWHC 2492 [12]: 

As stated in the note to the White Book 2010 note 24.2.3, the hearing for an application for 
summary judgment is not a summary trial. The court will consider the merits of the Claimant‟s 
case (in such an application as this) only to the extent necessary to determine whether it has 



21 
 

sufficient merit to proceed to trial. The proper disposal of such an application does not involve 
the court conducting a mini trial (Swain v Hillman [2001] 1 All ER 91; Three Rivers D C v The 
Bank of England (No 3) [2001] 2 All ER 513 HL). The criterion which the judge has to apply is 
not one of probability, it is absence of reality: see Lord Hobhouse in Three Rivers. 
 

86. See also Downtex v Flatley [2003] EWCA Civ 1282 [31], where it was stated by Potter 

LJ that it would not be appropriate on a summary judgment application to conduct a mini-

trial where any defence was fact-sensitive and there was reason to think that further 

facts might emerge or require investigation at a trial. He went on, however, to point out 

that:  

… where there is sufficient material before the court on the pleadings or in evidence to allow 
the court to form a confident view upon the prospects of success for the defence advanced 
and the case is not fact sensitive in the sense that the essentials have all been deployed and 
there is no reason to think that the defendant will be in a position to advance his case to any 
significant extent at trial, then the court should not shy away from careful consideration and 
analysis of the facts relied on in order to decide whether the line of defence advanced is 
indeed no more than fanciful. 

 
Qualified privilege, Art 10, Art 8 and public policy 

 
87. The classic description of qualified privilege is given by Lord Atkinson in Adam v Ward 

[1917] AC 309 at 334: 

 
... a privileged occasion is, in reference to qualified privilege, an occasion where the person 
who makes a communication has an interest or a duty, legal, social, or moral, to make it to 
the person to whom it is made, and the person to whom it is so made has a corresponding 
interest or duty to receive it. This reciprocity is essential. 

 
88. If D1 was not, in effect, a public authority, the response to the summary judgment 

application would be unarguable.  

 

89. The PCC had a legitimate interest in knowing what the position of the police was in 

relation to the number of persons subject to phone hacking and in exploring any 

apparent contradiction between what DI Maberly was said to have said to the C and the 

evidence given by AC Yates and DCS Williams. There would have been an obvious 

moral and social duty on any individual who was asked by the PCC to assist in resolving 

that issue, and who had relevant information, to give what information he could. As long 

as the informant did so honestly, it would have been an unnecessary and 

disproportionate interference with his Art 10 rights to make him subject to a suit for libel. 

Questions as to the relevance of the information given in response to the request would 

only arise on malice. 

 

90. D1 is in effect a public authority, which has no Art 10 rights and must act in compliance 

with the HRA, so the analysis is different. As Ward LJ summarised the position in Clift v 

Slough Borough Council [2010] EWCA Civ 1171 [47]: “If [the defendant] is prevented 

by the operation of the Human Rights Act from publishing, it loses the foundation for its 

claim to qualified privilege.” However, for the reasons set out below, the result is the 

same. 

 

http://www.bailii.org/ew/cases/EWCA/Civ/2003/1282.html
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91. The fact that D has no Art 10 rights does not mean that the sole focus when considering 

qualified privilege should be the C‟s Art 8 right to reputation (if, ex hypothesi, that is 

engaged by the words bearing a sufficiently serious defamatory meaning).  

 

92. The purpose of qualified privilege is not only the protection of the publisher of the 

information in question from the interference with his Art 10 rights which a libel claim 

represents, but it is also founded in the public policy promoting the free flow of 

information. See Ward LJ in Clift at [24]: 

... one must begin with the reason for the defence. It is rooted in public policy. “The most 
valuable judgment of Willes J.” in Henwood v Harrison (1872) L.R. 7 C.P. 606, 662, cited with 
approval by Lord Shaw of Dunfermline in Adams v Ward at page 349, gathered the earlier 
decisions together, including, especially, Toogood v Spyring and summed them up in these 
terms: 
 

“The principle upon which these cases are founded is a universal one, that the public 
convenience is to be preferred to private interests, and that communications which 
the interests of society require to be unfettered may freely be made by persons acting 
honestly without actual malice, notwithstanding that they involve relevant comments 
condemnatory of individuals.” 

 

93. Public policy promoting the free flow of information on matters of public interest has its 

expression in the Convention in the Art 10 right “to receive ... information and ideas 

without interference by public authority”.  

 

94. Public policy and the Art 10 right to receive information each come into play when 

considering whether a publication by a public body served a legitimate aim and was 

proportionate. 

 

Legitimate aim 

 

95. The C‟s case on qualified privilege, set out in the (proposed amended) paragraph 12 of 

the Reply, is that D1 had a positive duty not to interfere with the C‟s Art 8 right to 

reputation “save where it was necessary to investigate crime”. 

 

96. That is overly restrictive. It ignores the reference to the rights and freedoms of others in 

Art 8(2), the right to receive information protected by Art 10, and the public policy in the 

free flow of information on matters of public interest embedded in the English common 

law. It also seeks to conflate the core duties of a public body with the legitimate aim for 

which a public body may publish information which (ex hypothesi) interferes with an 

individual‟s Art 8 rights. 

 

97. The legitimate aim grounding the publication in this case was the provision of the 

assistance specifically requested by the PCC in its Director‟s emails of 30 September 

and 11 November 2009, in its role as regulator of the press in the UK, in relation to its 

investigation into phone tapping activities by the News of the World, and in relation to the 

question of whether the PCC had been misled by the News of the World in its 2007 

investigation. 
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98. It is plainly in the “public convenience” that the PCC receive honest information on those 

questions “unfettered” by fears of libel claims. In regulating the press the PCC protects 

the rights and freedoms of those who may be affected by press conduct (to good or ill) 

and protects the Art 10 rights of the individuals to receive information and ideas. 

 

99. It is obviously correct that the core duty of the police is the protection and detection of 

crime. However that is not an exhaustive definition: see Lord Parker CJ in Rice v 

Connolly [1966] 2 QB 414. 419 (quoted by Lord Bingham of Cornhill C.J. in R v Chief 

Constable of North Wales Police, ex p. Thorpe [1999] QB 396, at 410).  

 

100. The duty of the police extends to the provision of information which enables some 

other public body to perform its public duty. This was expressly recognised by Lord 

Bingham in the Divisional Court1 in Thorpe at 409H – 410A, whose words were cited 

with approval by the CA in Clift at [21]: 

 
When, in the course of performing its public duties, a public body (such as a police force) 
comes into possession of information relating to a member of the public, being information not 
generally available and potentially damaging to that member of the public if disclosed, the 
body ought not to disclose such information save for the purpose of and to the extent 
necessary for performance of its public duty or enabling some other public body to perform its 
public duty. ... The principle, as I think, rests on a fundamental rule of good public 
administration, which the law must recognise and if necessary enforce. 

 

101. It has not been definitely determined whether the PCC is strictly to be regarded as a 

public authority for the purposes of judicial review or the HRA. Silber J in R (Ford) v 

PCC [2001] EWHC Admin 683 and the CA in R (Brady) v PCC (1996) 9 Admin LR 

274 have both held that it was arguable that it was. However it would be an overly 

restrictive reading of the comments of Lord Bingham (and one which chilled public 

debate) to confine them to bodies which, even if not strictly amendable to judicial 

review, nevertheless performed important public functions in the public interest. If 

justification was needed for a wider reading, it could be found in the fact that the 

information in Thorpe was confidential information concerning the commission of a 

crime. Here the information does not concern the commission of a crime. It relates to 

the content of a conversation which has already been placed in the public domain by 

the C, and which was the subject of legitimate public interest and legitimate scrutiny by 

the PCC. 

 

102. In several decided cases public bodies, including police bodies, have received the 

protection of qualified privilege for publications made with a legitimate aim which were 

nevertheless outside their core function and purpose. 

 

102.1. Eady J‟s decision on qualified privilege in Alexander v Arts Council of 

Wales [2001] 1 WLR 180 was not challenged on appeal. The publications 

complained of were press and broadcast publications of what the Chief 

Executive of the ACW had said at a press briefing. The Judge found that there 

                                                           
1
 The appeal in Thorpe proceeded on different grounds which did not substantially challenge the 

findings in the Divisional Court: see May LJ in Wood v Chief Constable of the West Midlands Police 
[2004] EWCA Civ 1638 [50]. 

 



24 
 

was a duty on the ACW to explain important decisions concerning public 

funding and if necessary the reasons for those decisions. His conclusion is 

recited in the CA judgment at [17]: 

It seems to me that the matter can be put on both bases, that is to say the 
general duty/interest test and the 'reply to an attack' test. I prefer to place the 
matter on the more general footing by saying that this was a matter 
concerning public funding and decisions made in relation to it which were 
likely to have a considerable impact on the arts in South Wales. It seems to 
me to be clear that someone in [the second defendant's] position had a duty 
to explain, as far as she could, the nature of the decision and, if pressed 
upon it, the reasons for the decision. That is particularly so in a case where 
the matter had been placed in the public domain very recently and had 
thereby become a matter of legitimate interest. 
 

102.2. The duty of the police, for qualified privilege purposes, has been held to 

extend to informing a local authority of the current status of a concluded 

investigation in circumstances where the local authority had a legitimate 

interest in securing the information: Halford v Chief Constable of 

Hampshire [2003] EWCA Civ 102. 

 

102.3. The duty of the police has been held to extend to the publication of a press 

release in response to a journalistic inquiry. In Oliver v Chief Constable of 

Northumbria [2003] EWHC 2417 Gray J said the following, at [39]: 

 

It appears to me that there is and can be no dispute as to the following.  
 
1. The terms of the inquiry made of the Northumbria Police press office on 
behalf of Tyne Tees Television and later other journalists, which triggered the 
press release;  
2. The strong and legitimate public interest in the subject matter of that 
inquiry, that is the quality of the police investigation into apparently suspicious 
deaths of patients at the local hospital;  
3. The need for the Northumbria Police as a publicly accountable body to 
respond to that enquiry;  
4. The entitlement of the Northumbria Police to seek to defend the reputation 
and professionalism of its officers involved in the criminal investigation.  
In my judgment, those facts, and those facts alone, suffice to establish that 
the occasion of the publication of the press release was privileged. 

 
102.4. Most recently in Clift it was accepted by the C that the defamatory 

publications by the local authority pursued the legitimate aim of protecting the 

rights of its employees (see [65]). 

 

103. In none of the above cases were the publications in pursuit of the public body‟s core 

duties and purpose. Clift is an example of the protection of the rights and freedoms of 

others. Alexander shows the duty on a public(ly funded) body to explain its decisions. 

Oliver shows the duty on a public(ly accountable) body to respond to press enquiries 

and to defend the conduct (and Art 8 reputation rights) of its employees. Halford is an 

example of a duty to respond to request from another public body. 

 

104. The fact that the information was not volunteered, but was supplied pursuant to a 

specific request has traditionally been regarded as an important relevant factor in 
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determining the existence of a privilege. See e.g. the approval of paragraph 14.21 of 

the 11th edition of Gatley on Libel and Slander in the judgment of Richard Parkes QC in 

Akinleye v East Sussex Hospitals NHS Trust [2008] EWHC 68 [19].  

 

105. The principle discussed in Gatley arises out of cases involving private individuals, 

however there is no reason why it should not be a relevant factor in determining 

whether publications by public authorities are in pursuit of a legitimate aim and are 

proportionate. Each of Halford, Oliver and Akinleye were public authority cases 

where the fact that the publications were made in response to requests was relevant. 

 

106. The lack of any response from the D to Mr Toulmin‟s 30 September request was 

specifically complained about by the PCC in its 7 November 2009 report at paragraph 

11.1 [2/6/50].  

 

107. It cannot assist C that he sues only over the final communication in the chain, and not 

the first response to the request. Once an inquiry has been made and answered, the 

privilege that protects the person in giving the answer „lasts as long as anything 

remains unknown on the part of the person requiring the knowledge‟: see discussion 

and cases at Gatley 14.23. Mr Toulmin stated in response to Ms Harraway‟s email that 

the confirmation she had given was “very helpful” [2/8/56]. 

 

108. In paragraph 9 of the PoC the C seeks to suggest that the words complained of were 

“a volunteered statement regarding an issue upon which no request for information 

had been made”. This is unsustainable. It identifies Mr Toulmin‟s 30 September 2009 

email as the operative request. However the response to that email is not sued over in 

these proceedings. The email which is sued over is the response to the request in Mr 

Toulmin‟s 9 November email. The words complained of directly mirror the request 

made by Mr Toulmin.  

 

109. The upshot of the C‟s case on legitimate purpose is that the MPS, when faced with the 

questions from the PCC, should simply have refused to answer, unless to do so was 

part of the investigation of a crime. If there was no legitimate aim in answering the 

questions then issues of proportionality do not arise. The chill on public debate and the 

free flow of information on matters of public interest which such a position represents 

is obvious, and stark. It is not a position which finds any support in the common law or 

in a rights based analysis. No further exploration of facts is necessary for it to be 

rejected as having no realistic prospect of success. 

 

Proportionality 

 

110. Legitimate aim having being established in Clift the question was whether the 

publication by the public authority was proportionate. Two respects were identified by 

Tugendhat J in which the publication might not have been proportionate: excessive 

publication and incorporation of irrelevant matter. 

 

Excessive publication 
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111. Publication to the PCC was obviously not excessive. Only by that publication could the 

(ex hypothesi) legitimate aim be satisfied. 

 

112. In his new case which C seeks to introduce by way of amendment he does not plead 

the publications by the other defendants, or the media publications, as causes of 

action. He is long past the limitation period for doing so and there would be no good 

reason for the Court to exercise the discretion under Limitation Act 1980 s.32A or CPR 

17.4. He does suggest however (again by way of amendment) that the single 

publication to the PCC sued over was not proportionate because the D “was 

forewarned that the information would most probably be placed in the public domain” 

(Am Rep ¶12.2). 

 

113. It is important to note in this context that this criticism cannot be made of the D‟s 9 

November 2009 response to Mr Toulmin‟s email of 30 September, which made no 

reference to any public records. The position therefore appears to be that, having 

replied to the initial request, the D should have refused to respond to the request for 

clarification, unless doing so under express conditions of confidentiality. 

 

114. To impose such a requirement on the D would undermine the legitimate aim grounding 

the publication. The information was not confidential. It concerned (in part) the content 

of a conversation which C had chosen to place in the public domain and give his 

account of. It was a decision for the PCC as to how best to use the information, in 

pursuance of its duty as regulator of the press. It was not for the D to seek to impose 

conditions of confidentiality in relation to information which was not confidential on a 

responsible public (or quasi-public) body which might consider it had a duty to make 

public disclosure of that information. The PCC may well have refused to accept the 

information under any condition of confidentiality. D1 was entitled to proceed on the 

basis that the PCC would not disclose that information in a way which was a 

disproportionate interference with the C‟s (or anyone else‟s) Art 8 rights. If the PCC did 

so disclose the information then the C would be entitled to claim compensation for any 

such interference, as, indeed, he has done in these proceedings. 

 

115. Under neither the DPA nor the FOIA is the foreseeable use to which a person who is 

otherwise entitled to information might put it, a reason for not complying with an 

obligation of disclosure. 

 

116. In the premises there is no realistic prospect of the C successfully establishing that the 

publication of the email complained of to Mr Toulmin was excessive. 

Incorporation of irrelevant matter 

117. This is the issue on which Tugendhat J consciously departed from Horrocks v Lowe 

in Clift, by acknowledging that the effect of his decision involved the “application by 

the court of an objective test of relevance to every part of the defamatory matter 

published”.  
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118. The CA in Clift expressed no view on the point of principle identified by the Judge. 

Ward LJ stating that he did not think it was relevant, because the relevance of the 

content of the email complained of in that case was not in issue. 

 

119. The relevance of the contents of the email complained of in this claim is formally in 

issue, by paragraph 9 of the Reply. However it is not necessary consider whether 

Horrocks v Lowe should be departed from in this case. As stated above, the words 

complained of directly mirror the request from Mr Toulmin. The information in the 

words complained of is logically, and directly, relevant to the request from the PCC 

which grounds the legitimate aim of the publication. The argument to the contrary 

stands no realistic prospect of success. 

 

Freedom of Information 

 

120. In his most recent revision to the draft Amended Reply C seeks to shore up the 

response to the case set out above by arguments based on the Freedom of 

Information Act and guidance issued under it. It had been indicated in an email from 

C‟s counsel that arguments were also to be advanced under the Data Protection Act, 

but that does not appear to be pursued, presumably because D1‟s duties under the 

DPA are effectively co-extensive with his duties under the HRA, and so it adds nothing 

(see DPA 1998 Schedule 2 ¶6(1)). 

 

121. The FOIA creates a right of access to information held by public authorities, subject to 

exemptions. Unlike the DPA it cannot sensibly be seen as the expression of Art 8 in 

English law. As such, the Act, and the guidance under it, is likely to provide little 

assistance on the key test of proportionate compliance with legitimate aim. 

 

122. Insofar as FOIA principles may be relevant, the essence of the argument appears to 

be that non-statutory guidance concerning the publication of information under the 

FOIA “relating to persons other than the applicant and the authority” should in some 

circumstances be subject to consultation with or warning of that person. 

 

123. In only the barest sense does the information in question “relate to” the C. It is an 

account of one side of a conversation in which C was a participant. 

 

124. If consultation might in some circumstances have been necessary, in order for the 

publication to have been proportionate, it plainly was not in this case. C had 

volunteered his account of his side of the conversation in a public forum. That had 

been recorded publicly in various places, including the PCC report. Consultation would 

have achieved nothing. It must have been in the public interest for the PCC to know 

what DI Maberly said about the conversation in question, if, ex hypothesi, that 

information was given honestly. The PCC knew what C‟s account of the conversation 

was. For D1 to have approached C, asked him whether he stood by his account of the 

conversation, and added some form of rider to the email complained of that he did, 

would have had little point, and been a disproportionate use of the public finances 

which fund the MPS. 
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125. The question of whether D1 should have consulted C must be kept separate from the 

Reynolds-type question of whether, if the information was to be published to the world 

at large, that should be done in balanced way giving both sides of the story. There is 

no duty under Reynolds, or under the HRA, for one party to a public dispute to give the 

case of the other party when giving information about the dispute. 

ABUSE 

 

126. As a result of the outstanding issues on meaning, the ambit of the claim and the extent 

to which C has already been compensated, the factual basis on which the Court is to 

assess abuse remains at large, but the principles and key evidential points can be 

outlined. 

 

127. The Court is under a twofold duty, arising from the overriding objective and the Court‟s 

status as a public body, to halt an abusive libel claim: Jameel v Dow Jones [2005] QB 

946 [55]. The approach to Jameel abuse is now well established. It is a matter to be 

determined “in the round” (see e.g. Haji-Ioannou v Dixon [2009] EWHC 178 [43]) and 

the Court‟s approach is not restricted by any legal or evidential constraints which may 

apply in the case of pure collateral purpose abuse: see e.g. Hays Plc v Hartley [2010] 

EWHC 1068 [45]. The principles to be derived from Jameel (as stated in Jameel itself 

and subsequent cases are as follows: 

 

127.1. The court‟s approach to abuse of process is now more flexible and proactive 

than previously – the court is now “required to bring to a stop as an abuse of 

process defamation proceedings that are not serving the legitimate purpose of 

protecting the claimant‟s reputation”: Jameel [55] 

 

127.2. Even where a claimant truly seeks vindication, the court may stay the claim 

where, in the circumstances, no real and substantial tort has been committed: 

Jameel [69]. 

 

127.3. Even if the claimant acted reasonably in initiating proceedings against a 

particular defendant that is not a reason why he should be entitled to continue 

those proceedings if he has, through means other than a finding against that 

defendant, achieved the (only permissible) objective of vindication: Hays [64] 

 

127.4. Considerations of proportionality are key: where the time and costs involved in 

litigating the claim are out of all proportion to the legitimate advantages which 

it could yield, the court will halt the claim as an abuse: Jameel [69] – [70]. 

 

128. The continuation of these proceedings in circumstances where there is no longer a 

need for vindication, to obtain either the wide-ranging disclosure into the police 

investigation which C has sought from the beginning (see 16.11.10 letters to D3 and 

the Select Committee [2/11/65-67]), or in pursuance of the collateral objectives which 

C now states, in his own evidence, that he has of (i) proving that D1 “deliberately set 

out to defame me and acted maliciously in doing so” (w/s ¶12 [1/8/125]) and (ii) 

ensuring that D1 “is brought to account for what it has done to me” (w/s ¶15 [1/8/127]), 
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would be an abuse on the basis of the principles established in Goldsmith v 

Sperrings [1977] 1 WLR 478 as explained by Bridge LJ at p503 

“… „court proceedings may not be used or threatened for the purpose of obtaining for 
the person so using or threatening them some collateral advantage to himself, and 
not for the purpose for which such proceedings are properly designed and exist; and 
a party so using or threatening proceedings will be liable to be held guilty of abusing 
the process of the court and therefore disqualified from invoking the powers of the 
court by proceedings he has abused‟ [In re Majory [1955] Ch. 600, 623]…. 

 
… what is meant by a "collateral advantage"? The phrase manifestly cannot embrace 
every advantage sought or obtained by a litigant which it is beyond the court's power 
to grant him. Actions are settled quite properly every day on terms which a court 
could not itself impose upon an unwilling defendant. An apology in libel, an 
agreement to adhere to a contract of which the court could not order specific 
performance, an agreement after obstruction of an existing right of way to grant an 
alternative right of way over the defendant's land - these are a few obvious examples 
of such proper settlements. In my judgment, one can certainly go so far as to say that 
when a litigant sues to redress a grievance no object which he may seek to obtain 
can be condemned as a collateral advantage if it is reasonably related to the 
provision of some form of redress for that grievance. On the other hand, if it can be 
shown that a litigant is pursuing an ulterior purpose unrelated to the subject matter of 
the litigation and that, but for his ulterior purpose, he would not have commenced 
proceedings at all, that is an abuse of process. These two cases are plain; but there 
is, I think, a difficult area in between. What if a litigant with a genuine cause of action, 
which he would wish to pursue in any event, can be shown also to have an ulterior 
purpose in view as a desired by product of the litigation? Can he on that ground be 
debarred from proceeding? I very much doubt it.” 

 

129. The Claimant‟s stated desire to ensure D1 is “brought to account” by means of these 

proceedings, the method by which he proposes to do so – an extensive factual 

investigation aimed at determining the number of victims of the phone hacking (as 

expressed in the new case on malice), and the repeated focus on wide-ranging 

disclosure as the means by which to effect that investigation, all point to the true 

purpose of the continuation of this claim not being vindication of the damage caused 

by the words written by Ms Harraway in the 11 November 2009 email, but rather the 

opening of a public inquiry into police conduct. 

 

130. The relevant factors which feed into the determination, in the round, of the Jameel 

abuse are set out in the Defence at ¶33 [1/4/49-52]. Briefly, they are as follows: 

 

130.1. Delay. The delay in issuing and pursuing these proceedings complained of in 

the Defence has continued since that date, as set out above in relation to the 

late applications in relation to mode of trial, amendment and disclosure of the 

settlement agreement terms.  At no stage he this complaint been pursued with 

the urgency which is the hallmark of a genuine need for vindication. 

 

130.2. Minimal publication. Even on the amendments sought, the cause of action is 

only publication to one person. 

 

130.3. Meaning barely defamatory if at all. If the Court decided that there is no 

meaning of dishonesty, but that there is a defamatory meaning (which is not 
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uncomplained of) along the lines of honest fault in the giving of evidence, the 

determination of whether that meaning is true or not would not be worth the 

candle of these proceedings. 

 

130.4. No damage in the eyes of the publishee. D2 has stated publicly, on behalf of 

D3, and in a statement in open Court requested and endorsed by C that she 

does not believe that C misled the Select Committee. Whilst meaning must be 

assessed objectively, when considering the Jameel test the Court is entitled to 

consider the evidence as to the actual damage caused (compare the 

publication to those in the claimant‟s camp in Jameel). 

 

130.5. Significant vindication already obtained.  

 

130.5.1. The PCC stated to the Select Committee that it did not believe C 

misled them, and has stated that publicly on its website. The 

vindication obtained by the Statement in Open Court is all the 

stronger. That has received publicity both in the press and on C‟s 

firm‟s website [2/23/172]. What is (on any view) the most important 

part of C‟s claim, the vindication of the allegation complained of 

against D2 that he had “misled” the Select Committee, has been 

“nailed” by way of these statements. In that context the only 

remaining issue (as referred to by D2 in her recent Radio 4 

interview) is whether C‟s honest evidence to the Select Committee 

was correct, but it is not vindication of an allegation of giving 

incorrect evidence (if indeed such an allegation is defamatory) 

which C seeks by way of these proceedings. 

  

130.5.2. It is not known how much money C has received, or any other 

terms of settlement. It seems reasonable to assume the figure for 

damages was around the £12,500 which he offered to accept on 22 

March 2010 [2/20/110]. Given that that amount was in respect of 

causes of action arising out of allegations made by D2 in a highly 

public arena which inevitably led to press reports, any marginal 

additional damages which C may hope to achieve by the claim 

against D1 must be very small. 

 

130.6. No need for an injunction. No evidential basis has been presented for an 

injunction. D1 states in his defence that he has no intention of publishing or 

authorising his officers to publish, the words complained of or words with a 

similar meaning unless under a duty to do so.  
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