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1 Introduction 

1.1 These proceedings raise important questions about the extent to which 

Australians are free to impart and receive information on a subject that bears 

centrally upon our system of representative democracy.  

1.2 A practice has developed in this country whereby businesses and lobbyists can 

and do gain privileged access to senior politicians, such as the applicant, by 

making donations to political parties, in circumstances where the connection 

between the donation and the access is not open to the full glare of public 

scrutiny.  

1.3 The North Sydney Forum is a paradigm example of this practice. It markets 

itself using the applicant’s name and likeness, together with quotes attributed 

to the applicant which laud the benefits of membership. It offers to members 

privileged access to the applicant upon the making of substantial donations to 

the Liberal Party. Members of the forum include businesses and lobbyists 

with little connection to North Sydney but undoubted vested interests in 

having input into and influencing aspects of Coalition and, now, government 

policy. Even after the present trial, the operations of the North Sydney Forum 

and the extent of the privileged access afforded by the Treasurer to members 

remain opaque. 

1.4 The operations of the North Sydney Forum and the involvement of the 

applicant in relation to the forum are perfectly legal. It is not now, and has 

never been, contended by the respondents that they involve corruption or the 

taking of bribes. There is, however, a legitimate question of public importance 

about whether the functions and activities of the North Sydney Forum are 

desirable. That was the subject matter of the matters complained of.  

1.5 By way of overview, the position of the respondents in relation to the matters 

in issue between the parties can be summarised as follows:  

(a) subject to three matters, responsibility for publication, the proper 

identification of the publications for the purposes of determining 

defamatory meaning, and the issue of identification are admitted: see 

section 2 of this outline of submissions; 
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(b) when the well-recognised and uncontroversial principles are applied, 

none of the imputations of which the applicant complains is conveyed 

by the matters complained of: see section 3; 

(c) if the court were to find that any of the matters complained of 

conveyed any of the imputations alleged by the applicant then, in any 

event, the respondents have a defence of qualified privilege in respect 

of the publication of the matters complained of, both at common law 

and by statute: the general principles applicable to those defences are 

set out in section 4; 

(d) in particular, the conduct of the respondents in publishing the matters 

complained of was reasonable in the circumstances: see section 5; 

(e) there is nothing in the applicant’s malice claim; indeed, in light of the 

evidence it ought be withdrawn: see section 6;  

(f) if, contrary to the respondents’ principal submissions, the court were 

to find that the imputations complained of by the applicant were 

conveyed, and that no defence is available to the respondents in 

respect of them, then these proceedings would warrant an award of 

compensatory, but not aggravated, damages at a level that bears an 

appropriate and rational relationship to the harm the applicant has 

sustained: see section 7; and 

(g) it is not possible to address submissions as to whether injunctive relief 

is appropriate until such time as it is known which (if any) of the 

imputations complained of by the applicant has been found to be 

conveyed by the court, and by which publications: see para 7.42. 

2 Publication and Identification  

Responsibility for publication 

2.1 Subject to three matters, responsibility for publication of the matters 

complained of, the proper identification of the publications for the purposes 

of determining defamatory meaning, and whether the publications are of and 

concerning the applicant, are each admitted by the respondents. 
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Identification—the poster 

2.2 The applicant adduced no evidence of any person having in fact read the first 

matter complained of in the SMH proceedings (the poster). It may of course 

be inferred that people did read the poster. Such an inference is consistent 

with the uncontroversial evidence that the first matter complained of was 

intended to attract the attention of potential readers.  

2.3 It may also be inferred that many of those readers, having read the poster, 

went on to read the second matter complained of (print) or the third matter 

complained of (online).  

2.4 For those readers, it is appropriate to treat the poster and the articles as a 

single composite publication for the purpose of the determination of 

defamatory meaning and the question of identification.1 For those persons, it 

would be wholly artificial, if it came to it, to attempt to quantify damages for 

the damage to the applicant’s reputation in the period between when they 

read the poster and when they read the second or third matters complained 

of.  

2.5 Of the remaining readers, who read the poster but did not go on to read the 

second or third matters complained of, it may be accepted that at least some, 

but not all, will have reasonably understood the poster to refer to the 

applicant. Although the applicant did not adduce any evidence to that effect, 

given his prominence, the respondents accept it is a matter which may readily 

be inferred. How many persons are in this category is a more difficult 

question to determine without evidence and is inherently speculative. In 

particular, it seems beyond argument that many readers of the poster, who 

did not go on to read the second or third matters complained of, could 

reasonably have understood it to refer to the State Treasurer.  

2.6 While this does not affect whether a cause of action is made out in relation to 

the poster, it is relevant to the question of the extent of publication and 

                                                   
1 Hayward v Thompson [1982] QB 47, 72–3; Baltinos v Foreign Language Publications Pty Ltd (1986) 6 

NSWLR 85, 89, 97. 
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therefore damages, for persons who did not go on to read the second or third 

matters complained of.2  

2.7 The result is that the court should approach the first matter complained of in 

the SMH proceedings on the basis that a limited number of persons read it, 

understood it to refer to the applicant, and did not go on to read the second or 

third matters complained of.3 It is for that reason appropriate to consider 

separately the meanings conveyed by the first matter complained of.4  

2.8 Nonetheless, these observations highlight the artificiality with which the 

applicant’s case has been constructed. Suppose, for example, that the matters 

complained of as published in the SMH had been about the Treasurer of New 

South Wales, and not the Applicant. On the logic of the applicant’s case, he 

would nonetheless have had a cause of action for defamation in respect of the 

publication of the poster on the ground that it conveys the same imputations 

as those complained of in these proceedings. Yet it seems obvious that no one 

in the applicant’s position would ever bring a defamation case in respect of 

such a poster. The reason is, of course, because ordinary reasonable readers 

do not form concluded views about the meaning conveyed by newspaper 

posters of the kind sued on in these proceedings; rather, the poster is an 

invitation to readers to acquire the newspaper and read the articles to which 

the poster refers, suspending judgment about what it conveys in the 

meantime. These propositions will be developed further below.5 

First Age tweet 

2.9 A point similar to that in paragraph 2.4 is made in respect of the third matter 

complained of in The Age proceedings (the first Age tweet). The first Age 

tweet linked followers to the second matter complained of in The Age 

proceedings.  

                                                   
2 eg Rogers v Nationwide News Pty Ltd (2003) 216 CLR 327, [81]. See also Baltinos v Foreign Language 

Publications Pty Ltd (1986) 6 NSWLR 85, 98; Channel Seven Sydney Pty Ltd v Parras [2002] NSWCA 202, 

[69]. 
3 See World Hosts Pty Ltd v Mirror Newspapers [1976] 1 NSWLR 712, 724-5 (Glass JA). 
4 See paras 3.17–3.30. 
5 See paras 3.17–3.30. 
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2.10 Given the ease with which followers could access the second matter 

complained of, and bearing in mind the enticing nature of the tweet, to use 

the language of Sharp J in Budu v British Broadcasting Corp, 6  it stretches 

credulity to think that any followers, who read the tweet in a way that had 

any impact upon them at all, would not have clicked through to the second 

matter complained of to find out what the headline was about.  

2.11 Nonetheless, the respondents accept that it is appropriate to proceed on the 

basis that it is possible that some followers on Twitter may have read the first 

Age tweet without pursuing the link.7 Again, this is relevant to the question of 

damages rather than liability. 

Extent of publication of tweets 

2.12 The applicant has asserted that, because at the time of publication The Age 

had 280,000 Twitter followers, it can be inferred that 280,000 people read the 

tweets in question. No evidence was adduced in support of that bald 

assertion. As a matter of notoriety and obvious common sense, it is plainly 

wrong.  

2.13 The applicant’s proposition assumes that, every person who ‘follows’ another 

on Twitter reads every tweet posted by the person. That is obviously not right. 

Many people use Twitter only rarely or occasionally, or use it only to search 

for tweets of interest. Because it is a dynamic medium, unless one happens to 

be logged on and looking at a particular feed at the time a tweet is posted, any 

individual tweet quickly recedes and is less and less likely to be read as it is 

inexorably overtaken by later tweets.  

2.14 The simple point, however, is that there is no evidentiary basis to support the 

applicant’s contention. At best it can be said that there may be some people 

who read the relevant tweets but did not take up the invitation to open the 

substantive stories. It is another question entirely whether any such people 

would reasonably have understood the tweets to convey any of the 

imputations complained of by the applicant.  

                                                   
6 [2010] EWHC 616 (QB), [32]. 
7 See eg Kermode v Fairfax Media Publications Pty Ltd [2009] NSWSC 1263, [24]. 
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3 Imputations 

Applicable principles 

3.1 There are two questions of fact to be determined in relation to the 

imputations: 

(a) Does the matter complained of convey each of the imputations 

complained of by the applicant to the ordinary reasonable reader? 

(b) In respect of any imputations conveyed, is it defamatory of the 

applicant?  

3.2 The respondents contend that none of the pleaded imputations is conveyed. 

However, there is no dispute as to the second question of fact if the court gets 

that far: the respondents concede that each of the imputations, if found to be 

conveyed, is defamatory. 

3.3 No evidence is admissible on these issues. They are to be determined 

objectively, and by reference to the hypothetical construct of the ordinary 

reasonable reader, who gleans the single natural and ordinary meaning of 

each distinct charge conveyed by the publications. The meaning that the 

defendant intended to convey is irrelevant.8 So too is the manner in which the 

publication was actually understood.9 

Single meaning rule 

3.4 Words often are, of course, capable of more than one meaning. For the 

purpose of a defamation proceeding, however, the law adopts the legal fiction 

that each distinct charge conveyed by a statement is taken to have only one 

meaning, and thus to convey only one imputation.10 Accordingly, if the same 

charge is capable of being understood by different people as conveying 

different meanings, the court must arrive at a single meaning and base its 

                                                   
8 Lee v Wilson and McKinnon (1934) 51 CLR 276, 288 (Dixon J); Baturina v Times Newspapers Ltd [2011] 1 

WLR 1526, [23]–[24], [27]. 
9 Hough v London Express Newspaper, Ltd [1940] 2 KB 507 (CA), 515; Toomey v John Fairfax & Sons Ltd 

(1985) 1 NSWLR 291, 301–2. 
10 Slim v Daily Telegraph Ltd [1968] 2 QB 157, 171–5; Charleston v News Group Newspapers Ltd [1995] 2 

AC 65, 71–3; Ten Group Pty Ltd v Cornes (2012) 114 SASR 46, [47]–[50]. 
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verdict on the artificial assumption that this was the one sense in which the 

matter complained of is to be understood.  

3.5 The task of the tribunal of fact is ‘to find an approximate centre-point in the 

range of possible meanings’, or the single meaning that that is ‘the (or a) 

dominant one’.11  

3.6 Despite the highly artificial nature of this approach, the single meaning rule, 

by shifting ‘the preferred meaning to the middle ground’,12 strikes a balance 

between the different ways in which the relevant words are capable of being 

understood.  

3.7 The single meaning rule can be productive of injustice, because it ignores the 

fact that, in some cases, different readers will have in fact understood the 

words in different senses. For example, in the present case, if some readers 

(the respondents would contend unreasonably) understood the matters 

complained of to convey a meaning involving the notion of corruption in the 

sense alleged in the applicant’s imputations,13 then the applicant may have 

suffered some damage to reputation which will go uncompensated in the 

event that the respondents’ submissions as to the meaning of the matters 

complained of are accepted. By the same token, however, even though many 

readers will have understood the articles in the sense contended for by the 

respondents,14 the respondents will have to over-compensate the applicant for 

an imputation conveying a notion of corruption in the sense alleged by the 

applicant if the court decides that that is the single meaning of that charge in 

the matters complained of.  

3.8 The single meaning rule does not apply in misleading and deceptive conduct 

cases under the Australian Consumer Law 15  or, at least in England, to 

injurious falsehood claims.16 It is an artificial construct that is confined to the 

law of defamation.  

                                                   
11 Cruddas v Calvert [2013] EWCA Civ 748, [32]. 
12 Ajinomoto Sweeteners Europe SAS v Asda Stores Ltd [2011] QB 497 (CA), [2] (Sedley LJ) 
13 Exhibit A61. 
14 Evidence to be tendered of reader reaction. 
15 eg Campomar Sociedad Limitada v Nike International Ltd (2000) 202 CLR 45, [105]. 
16 Ajinomoto Sweeteners Europe SAS v Asda Stores Ltd [2011] QB 497 (CA). 
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Gradations of seriousness 

3.9 Particular issues can arise when attempting to identify the imputation 

conveyed by a statement which suggests the involvement of an applicant in 

criminal or other serious misconduct. There are at least three gradations of 

possible meaning: that the applicant is guilty of the misconduct (level 1); that 

there are reasonable grounds to suspect that the applicant is guilty of the 

misconduct (level 2); or that the applicant is being investigated (or that there 

are grounds for investigating the conduct of the plaintiff) in respect of the 

misconduct (level 3).17  

3.10 In the present case, the applicant’s pleaded imputations define the highest 

point in the range of possible meanings—a level 1 meaning of guilt of 

corruption. A finding that the matters complained of convey a level 2 or 

level 3 meaning, but not a level 1 meaning, would compel the court to enter 

judgment for the respondents, for the obvious reason that if the applicant had 

relied on a level 2 or level 3 meaning, the respondents could have pleaded 

different defences and adduced different evidence.18  

Ordinary reasonable reader 

3.11 In Readers Digest Services Pty Limited v Lamb,19 Brennan J (with whom the other 

members of the court agreed) said:  

the issue of libel or no libel can be determined by asking whether hypothetical 
referees – Lord Selborne’s reasonable men … or Lord Atkin’s right thinking members 

of society generally … or Lord Reid’s ordinary men not avid for scandal … – would 
understand the published words in a defamatory sense. That simple question 

embraces two elements of the cause of action: the meaning of the words used (the 
imputation) and the defamatory character of the imputation. Whether the alleged 
libel is established depends upon the understanding of the hypothetical referees who 

are taken to have a uniform view of the meaning of the language used, and upon the 
standards, moral or social, by which they evaluate the imputation they understand to 

have been made. They are taken to share a moral or social standard by which to 

judge the defamatory character of that imputation, being a standard common to 
society generally. 

3.12 The characteristics of the ordinary reasonable reader have been described 

most recently by the High Court in Radio 2UE Sydney Pty Ltd v Chesterton.20 

                                                   
17 Chase v News Group Newspapers Ltd [2003] EMLR 11, [45]. See also Lewis v Daily Telegraph Ltd [1964] 

AC 234 (HL), 282. 
18 See eg Gutnick v Dow Jones & Co Inc (No 4) (2004) 9 VR 369, [12]; Hore-Lacy v Cleary (2007) 18 VR 562, 

[54]. 
19 (1982) 150 CLR 500, 505. 
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3.13 Pulling together the strands in the authorities, which are not matters of any 

controversy, the ordinary reasonable reader is a person of ordinary 

intelligence, experience and education, who is neither perverse, nor morbid 

nor suspicious of mind, nor avid for scandal. He or she does not live in an 

ivory tower, but can and does read between the lines in the light of that 

person’s general knowledge and experience of worldly affairs. He or she reads 

the entire matter complained of and determines whether each imputation 

arises and is defamatory in that context, and subscribes to general community 

standards. He or she does not engage in over elaborate analysis in a search for 

hidden meanings.  

3.14 The ordinary reasonable reader of a serious publication will read it more 

cautiously and critically, and be less inclined to draw far-fetched inferences, 

than, say, the viewer of a sensational television current affairs program.21  

Inferences on inferences 

3.15 A publisher will generally not be liable for imputations that are only conveyed 

by a process of reasoning which involves the drawing of inferences on 

inferences; that is, for further inferences which some readers might draw from 

the inferences which ordinary, reasonable readers would draw, by applying 

their own biases or prejudices, or indulging in an impermissible degree of 

speculation or loose thinking.22  

SMH proceedings (NSD 489/2014) 

3.16 The applicant, by his statement of claim filed 20 May 2014, sues on three 

matters: the poster,23 the suite of articles in the print edition of the Sydney 

Morning Herald (SMH) of 5 May 201524 and on the SMH tablet app,25 and the 

online26 and mobile27 versions of the article by Sean Nicholls. 

                                                                                                                                                  
20 (2009) 238 CLR 460, [1]–[7]. See also Amalgamated Television Services Pty Ltd v Marsden (1998) 43 

NSWLR 158, 165; Farquhar v Bottom (1980) 2 NSWLR 380, 386–7; Charleston v News Group Newspapers 

Ltd [1995] 2 AC 65 (HL), 69–74. 
21 Skuse v Granada Television Ltd [1996] EMLR 278 (CA), 286; Amalgamated Television Services Pty Ltd v 

Marsden (1998) 43 NSWLR 158, 165–6. 
22 Mirror Newspapers Ltd v Harrison (1982) 149 CLR 293, 300–1; Lewis v Daily Telegraph Ltd [1964] AC 

234 (HL), 274, 285–6. 
23 Ex A1. 
24 Ex A2. 
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First matter complained of 

3.17 The poster was in simple terms: 

Exclusive 

Treasurer for sale 

Herald investigation 

3.18 The applicant contends that the placard conveyed the following imputations: 

(a) The applicant accepted bribes paid to influence the decisions he made as 

Treasurer of the Commonwealth of Australia; 

Alternatively: 

(b) The applicant was prepared to accept bribes paid to influence the decisions 

he made as Treasurer of the Commonwealth of Australia;  

and 

(c) The applicant corruptly solicited payments to influence his decisions as 
Treasurer of the Commonwealth of Australia; 

Alternatively: 

(d) The applicant is corrupt in that he was prepared to accept payments to 
influence his decisions as Treasurer of the Commonwealth of Australia. 

3.19 The respondents submit that none of those imputations is conveyed. 

3.20 Imputation (a) and its alternative (b) contain the notion of the applicant 

accepting or being prepared to accept bribes. Imputation (c) contains the 

notion of the applicant corruptly soliciting payments, whereas its alternative 

(d) contains the notion of the applicant being prepared to accept payments. 

There is no difference in substance between imputations (b) and (d). 

3.21 At the core of each of these imputations is the same concept: the payment of 

money for an outcome; namely, a decision made to benefit the person making 

the payment. There is no difference in substance between a bribe, or a 

payment corruptly solicited or accepted.  

3.22 Each imputation presupposes that the ordinary, reasonable reader of the 

poster will have reached a concluded view, from the poster alone, that the 

                                                                                                                                                  
25 Ex A3. 
26 Ex A4. 
27 Ex A5. 
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publisher of the SMH was, in its newspaper, alleging bribery or corruption 

against the applicant of a particular and precise kind, namely the acceptance 

of or preparedness to accept bribes or other payments in return for an 

influence on decisions taken by the applicant in his capacity as Treasurer.  

3.23 This is, however, to overlook, not only the characteristics of the ordinary 

reasonable reader, but also the relevance of the nature of the publication—a 

poster—to the question of meaning.  

3.24 It is well established that the nature of the publication is relevant to meaning. 

The key question for determination is to what extent the nature of the 

publication affects the imputations borne by the words used. This is a 

question of fact.28 

3.25 The nature of a poster is that it promotes a main story the newspaper is 

running that day. As the ordinary reasonable reader knows, such posters are 

designed to catch the reader’s attention and to intrigue him or her about the 

subject matter of the corresponding article. He or she knows the publisher is 

attempting to entice them to read the article, and is not by the poster telling or 

purporting to tell them the whole story.  

3.26 The very nature of a poster is that it communicates to the reader that there is 

more to read, and therefore more to the story, than just the words on the 

poster. Thus the reader is intrigued, but is not in a position to reach a 

conclusion in his or her mind as to what the publisher is saying about the 

subject of the story. If the poster has any impact at all on the mind of the 

reader, he or she, acting reasonably, will naturally suspend judgment until 

such time as he or she has read the corresponding article or articles.29  

3.27 Where the words used on a poster are ambiguous in that, read alone, they 

might admit of more than one meaning, the poster is even more enticing, and 

perhaps more effective, because the level of intrigue the reader experiences is 

heightened. He or she is enticed more strongly to access the article the poster 

is promoting in order to satisfy his or her curiosity as to what the 

corresponding story conveys. In such a case there is, embedded in the words 

                                                   
28 Smith v ADVFN plc [2008] EWHC 1797 (QB), [14]. 
29 See also para 2.8. 
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of the poster, not just an invitation to access the story but also an invitation to 

suspend judgment before coming to any conclusion about what the story 

concerns and, most significantly, about what the story is saying about its 

subject. 

3.28 That is the nature of the poster in these proceedings. The ordinary reasonable 

reader will have understood, taking into account his or her appreciation of the 

nature of posters, that the SMH has conducted an investigation, exclusively, 

and has a story about the applicant being ‘for sale’. However, the way in 

which the applicant is said to be ‘for sale’ and what the investigation has in 

fact uncovered, remain unstated and impossible to determine without more.  

3.29 The most that the reader takes from the poster is that the applicant will do or 

has done something which involves the payment of money. The reader may 

wonder what that is—he or she may even speculate about what the story in 

the newspaper says. It may occur to the reader, who draws inferences on 

inferences, or applies his or her own biases or prejudices, that it is possible 

that the SMH might in the newspaper allege some form of corruption against 

the applicant, but a meaning along those lines remains, by reason of the 

nature of the publication, no more than a mere possibility. The ordinary 

reasonable reader would, however, if the SMH was alleging that the 

Treasurer of the Commonwealth was corrupt, expect it to come out and say 

so, in bold and unambiguous terms: ‘Joe Hockey corrupt’ for example. 

3.30 Finally, the notion of being ‘for sale’ implies an availability for sale, not that 

the sale has already occurred. For that further reason, imputations (a) and (c) 

will not have been conveyed to the ordinary reasonable reader.  

Second matter complained of  

3.31 The print article to which the poster directed readers was the Sean Nicholls’ 

article. That article appeared on page 1 and continued on pages 6 and 7 of the 

SMH (Nicholls Article). The text of the article on page 1, at paragraph 9–10, 

refers readers to an editorial on page 14. The applicant does not separately 

sue on the editorial.  
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3.32 On pages 6 and 7, presented under the banner ‘NEWS / POLITICAL 

DONATIONS’, are two other articles: an ‘Analysis’ piece by Mark Kenny 

entitled ‘Campaign funds Fair go questioned: The price tag on Joe Hockey’ 

(Kenny Article) to the left of a large graphic relating to the story about the 

NSF; and in a separate section to the right, a further piece by Sean Nicholls 

entitled ‘Fund-raiser: More questions for Hartcher: “Networking event” 

referred to ICAC’ (Hartcher Article). The applicant has defined the second 

matter complained of as including both the Kenny Article and the Hartcher 

Article, as well as the Nicholls Article. The second matter complained of is 

pleaded as also having been available via the SMH tablet app. 

3.33 The imputations pleaded as arising from the second matter complained of 

include imputations (a)–(d) relied upon as arising from the first matter 

complained of.30 In addition, the applicant relies on imputations (e) and (f), 

which are as follows: 

(e) The applicant corruptly sells privileged access to himself to a select group 

which includes business people and business lobbyists in return for 
donations to the Liberal Party; 

(f) The applicant knowingly permitted a Liberal Party fundraising forum with 

which he was associated to accept money from the corrupt Obeid family. 

3.34 Each of imputations (a)–(d), as set out above, contains a notion of bribery or 

the corrupt solicitation or receipt of payments of money. So too do 

imputations (e) and (f), albeit in a different way. Imputation (e) relates to the 

corrupt sale of ‘privileged access’; imputation (f) refers to the applicant 

knowingly permitting the NSF to accept money from the ‘corrupt Obeid 

family’.  

3.35 Each of these imputations travels well beyond a reasonable interpretation of 

the second matter complained of. They could, in the respondents’ submission, 

only have been conveyed to a reader who was avid for scandal and looking 

for the worst possible construction to be put upon the words, by drawing 

inferences on inferences, applying his or her own biases or prejudices, and 

searching for hidden meanings. Such a person is, axiomatically, not the 

ordinary reasonable reader. 

                                                   
30 Set out in paragraph 3.18. 
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3.36 The second matter complained of presents as a careful and thoroughly 

researched story from an authoritative news service. The reader will 

accordingly analyse the content cautiously and critically, without drawing far-

fetched inferences.31 

3.37 Applying the correct test, the clear message of the second matter complained 

of is that:  

(a) it is possible to obtain access to the applicant in his capacity as 

Treasurer for the payment of a fee;  

(b) the fee is styled as a membership fee to join the North Sydney Forum 

which, depending on the level of membership, provides exclusive 

members’ only access to the applicant at various functions throughout 

the year; 

(c) the fee is, in reality, a political donation to the Liberal Party; and 

(d) it has not been possible to find out from electoral records, the forum 

itself, or the Treasurer, who the members are. 

3.38 There is throughout the second matter complained of a consistent theme that 

this method of political fundraising is entirely legal. The impression the 

reader is unambiguously left with at the conclusion of the second matter 

complained of is that there are real questions as to whether it should be. That 

impression is conveyed not because bribes have been paid to the applicant or 

anyone else, or because corruption has occurred on the part of the applicant 

or anyone else. Rather, it is because the method of fundraising permits 

political donors who contribute to the Liberal Party via a membership fee to 

the North Sydney Forum to obtain access to the Treasurer of the 

Commonwealth in a way that is obscured from public scrutiny. Put another 

way, it is the absence of transparency, quite apart from whether it produces 

any benefit for the donor, that is put forward as the reason why this particular 

                                                   
31 See para 3.14. 
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fundraising method is aptly described as ‘a disquieting development in our 

political culture’ (paragraph 9).32 

3.39 Much has been sought to be made by the applicant of the headline ‘Treasurer 

for sale’. However, the headline, even though in strong and eye-catching 

terms, must be read and understood in its context.33 The banner above it 

(paragraph 1) immediately puts the headline in the context of political fund-

raising, not the pocketing of bribes or corrupt payments. 

3.40 It is also clear from the very first words following the headline that what is 

‘for sale’ is ‘access to [the] Treasurer’ (paragraph 3), ‘privileged access’ 

(paragraph 11), and ‘access to one of the country’s highest political offices in 

return for annual payments’ (paragraph 13). The extract from the editorial 

(paragraph 9) refers to ‘politicians effectively selling access’.  

3.41 The article goes on to deal in detail with the levels of access which attach to 

the various levels of membership of the NSF: the section entitled 

‘membership packages’ in the graphic (paragraph 26) and the corresponding 

text (paragraphs 48–52) set out the costs and accompanying access, the way 

the NSF functions, and details of its membership structure.  

3.42 The headline which appears on pages 6–7, ‘Treasurer up for sale with 

secretive fund-raising forum that charges up to $22,000 for membership and 

coveted access’ (paragraph 25) also serves to leave the reader in no doubt as 

to what is ‘for sale’. 

3.43 Accordingly, whatever the reader’s first reaction to the headline—and 

whatever suspicions he or she may have had or speculation he or she may 

have engaged in—by the time he or she has read even the start, much less the 

entirety of the second matter complained of, he or she can only reasonably 

have understood the headline as a reference to the fact that the applicant is 

‘for sale’ in the sense that members of the NSF pay for access to him. 

                                                   
32 This and other paragraph references are taken from Annexure C to the statement of claim in the 
SMH proceedings. 
33 Charleston v News Group Newspapers Ltd [1995] 2 AC 65; Li v Herald and Weekly Times [2007] VSC 109, 

[122] et seq; see also World Hosts Pty Ltd v Mirror Newspapers [1976] 1 NSWLR 712, 724-5 (Glass JA). 
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3.44 For these reasons alone, none of the imputations complained of by the 

applicant are conveyed by the second matter complained of. The respondents 

wish, however, to address further problems with the applicant’s case by 

reference to the individual imputations, and to do so first by reference to the 

Nicholls Article taken alone, and then by reference to the additional materials 

published alongside the Nicholls Article, namely the Kenny Article and the 

Hartcher Article.  

Imputations (a)–(d) not conveyed by the Nicholls Article 

3.45 The first further problem with imputations (a)–(d) is that an element of each is 

that the payments are to the applicant personally.  

3.46 There is no suggestion at any point in the Nicholls Article of any payment 

being made to the applicant personally, or of any such payment being 

solicited by the applicant personally. Rather, it is plain that the payments 

concerned are amounts paid as membership fees to the North Sydney Forum 

which are, in substance, political donations to the Liberal Party. See for 

example:  

(a) paragraph 3: ‘North Sydney Forum charges up to $22,000…’; 

(b) paragraph 11: ‘donations to the Liberal Party via [the NSF]’; 

(c) paragraph 5: ‘Forum took $30,000…’; 

(d) paragraph 14: ‘a campaign fund-raising body’; 

(e) paragraph 15: ‘the forum—which is an incorporated entity of the 

Liberal Party…’; 

(f) paragraph 26 (the graphic): ‘HOW IT WORKS 1 Membership fees are 

paid to North Sydney Forum as part of the North Sydney Federal 

Electoral Conference…’ 

(g) paragraph 51: ‘The North Sydney Forum membership structure offers 

“full membership” for an annual fee of $5,000…’ 
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(h) paragraph 52: ‘The fee for corporate and business members is 

$11,000…’; 

(i) paragraph 63: ‘the forum was “covered by the Australian Electoral 

Act with donations disclosed to the AEC in accordance with the law 

by the NSW division of the party”…’. 

3.47 Further, there is no allegation in the Nicholls Article that the money 

concerned is going into the pocket of the applicant. As NSF chairman Mr 

Robert Orrell is recorded as saying in paragraph 53, ‘money raised by the 

forum [is] often distributed to Liberal Party marginal seats.’ In paragraph 63, 

a spokeswoman for the NSW Liberal Party says that ‘funds are used for the 

work of the party.’ This is reinforced by the three numbered paragraphs in 

white text at the bottom of the graphic ‘HOW IT WORKS’ (paragraph 26), in 

particular the third: ‘NSW Liberal party distributes fees to other campaigns.’ 

3.48 The Nicholls Article also presents the applicant as remote from the day-to-day 

operations of the NSF. It is clear from the Nicholls Article that the forum is 

run by others and not the applicant: ‘The North Sydney FEC officials who 

run the forum’ (paragraph 11); it was ‘established … by Joseph Carrozzi’. The 

Nicholls Article reports that when the applicant was asked questions about 

the NSF’s operations, he distanced the NSF’s operations from himself and his 

office by saying ‘Questions about the function and administration of the 

North Sydney Forum should be addressed to them.’ Again, this is reinforced 

by the ‘HOW IT WORKS’ graphic (paragraph 26), in particular the first and 

second paragraphs. 

3.49 Accordingly, far from it being suggested that the applicant is the person who 

gets the benefit of any of the payments made for access to him, it is the 

Liberal Party which is presented as the primary beneficiary of the funds and 

the NSF as the vehicle via which those funds are raised for the Liberal Party 

to use in marginal seats and for the ‘work of the party’. Those funds are 

clearly described as political donations which are disclosed by the NSW 

division of the Liberal Party—not the applicant—in accordance with 

applicable electoral laws. While the reader might understand that some of the 
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money might be used to fund the applicant’s campaign, it is clear that the 

money is not going into his pocket. 

3.50 On that basis alone, none of imputations (a)–(d) is conveyed because each 

involves the notion of money finding its way into the applicant’s hands. That 

notion is reinforced by the references in the imputations to bribery and 

corruption which connote personal receipt of money via illegal means.  

3.51 There is a further difficulty with imputation (c), because of the inclusion of 

the word ‘solicited’.  

3.52 To ‘solicit’ is ‘to seek for by entreaty’, ‘to petition’, ‘to urge’ or ‘to 

importune’.34 It imputes something active. There is, however, nothing in the 

Nicholls Article which suggests that the applicant sought any payment from 

anyone or at all, whether in the form of a membership fee to the NSF, a 

donation to the Liberal Party, or a payment to influence his decisions. It is 

said that he ‘offers’ and ‘sells’ access (paragraphs 9 and 11 for example), but 

there is no reference to him actively entreating persons or businesses to 

become members of the forum or to make a donation to the Liberal Party or 

any other form of payment. Further, if the applicant is disconnected from the 

function and administration of the NSF as his spokeswoman says, it is 

difficult to see how he could be ‘soliciting’ membership payments to it. 

3.53 Imputation (c) also attributes a purpose to the applicant’s solicitation, namely 

‘to influence his decisions as Treasurer.’ That is, the imputation contends that 

the applicant (corruptly) sets out to collect payments in order to influence his 

decisions as Treasurer. This makes little sense. In any event, the imputation is 

simply not conveyed: there is no suggestion anywhere in the Nicholls Article 

that the applicant has sought money in an attempt to influence his own 

decisions. 

3.54 A further distinct reason why none of imputations (a)–(d) is conveyed is that 

nowhere in the Nicholls Article is it suggested that there has been any actual 

influence on any decisions made by the applicant as Treasurer.  

                                                   
34 Macquarie Dictionary, 5th edition. 
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3.55 The focus of the Nicholls Article is access. That is conceptually anterior to 

any notion of influence. The payments referred to are presented as buying 

access, but the question of whether any actual influence has been achieved by 

any of those payments, and as a result of that access, remains entirely open.  

3.56 In no part of the Nicholls Article is it asserted that any of the known members 

of the NSF have actually influenced any decision made by the Treasurer. The 

highest the Nicholls Article goes is to record that: 

(a) the National Australia Bank and the Financial Services Council’s 

members stand to benefit from changes being considered to the Future of 

Financial Advice (FoFA) laws because those changes, if made, ‘would 

involve a winding back of consumer protections introduced by Labor’ 

(emphasis added); and 

(b) the members of the Restaurant and Catering Association, whose chief 

executive is the chairman of the NSF, stand to benefit from the 

‘government-ordered Productivity Commission review of the Fair 

Work Act that is expect to examine penalty rates’ (emphasis added). 

3.57 Neither of these references suggests that any decision has been influenced or 

even that any attempt at influence has been made.  

3.58 Changes to the FoFA laws are said to be in the course of being ‘considered’, 

no more, and even then not by the applicant, but ‘by the federal government’ 

(paragraph 19). Only an utterly strained interpretation of the Nicholls Article 

could convert those matters to actual influence and personal decisions of the 

Treasurer. The notion that the Treasurer could change the FoFA laws on his 

own, rather than by the passage of legislation through both houses of the 

federal Parliament, is obviously absurd.  

3.59 Similarly, the review of the Fair Work Act—a matter the reader would 

immediately know was outside the Treasurer’s area of responsibility—is 

correctly identified as being conducted by the Productivity Commission and 

not the government, let alone by the applicant personally. The decision to 

order the review has plainly already been made—by the government not the 

applicant—and no suggestion is made in the Nicholls Article that Mr Hart 
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lobbied the applicant or anyone else in relation to that review. Indeed, the 

Nicholls Article does not even say that Restaurant and Catering Australia is a 

member of the NSF: if they are not a member, then no donation has been 

made, and the mention of Mr Hart and Restaurant and Catering Australia 

can have nothing to do with the imputation.  

Imputation (e) not conveyed by the Nicholls Article 

3.60 Imputation (e) is not conveyed by the Nicholls Article, in particular by reason 

of the inclusion of the word ‘corruptly’. However, shorn of that notion, the 

imputation in those terms broadly reflects the content of the Nicholls 

Article—indeed, other than that word, it follows closely the language of the 

opening paragraph to the Nicholls Article (paragraph 11).  

3.61 The inclusion of the word ‘corruptly’ introduces a sinister meaning, as well as 

ambiguity, to the meaning of the imputation. It is not clear what is meant by 

the term ‘corruptly sells’, particularly in the context of politics.  

3.62 More fundamentally, however, there is simply no suggestion in the Nicholls 

Article of corruption on the applicant’s part. As submitted above, the notion 

of bribery is unsustainable in light of the fact that the reader is told that the 

money is paid in the form of membership fees to the NSF which are really 

donations to the Liberal Party, which declares them and then allocates the 

funds to marginal seats and the work of the party.  

3.63 Further, the Nicholls Article makes it clear that this method of fundraising is 

legal and not unique to the NSF or the applicant. The information in 

paragraph 63 tells the reader that the NSF is ‘covered by the Australian 

Electoral Act with donations disclosed to the AEC in accordance with the 

law by the NSW division of the party.’ The information in paragraphs 58–62 

tells the reader of the existence and operation of other ‘similar vehicles’—also 

fora—upon whose structure the NSF ‘is based’. 

3.64 The Nicholls Article makes it clear that fundraising via the NSF is legal, but 

raises the question of whether it should be, given that there is no ready way of 

ascertaining who its members are and therefore who is getting privileged 

access to the Treasurer.  
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3.65 Finally, imputation (e), in contrast to imputations (a)–(d), does not refer to 

‘influence’, but only ‘access’. This distinction in the applicant’s case is telling. 

Without actual influence, or a payment in the form of a bribe, it is difficult to 

see how a payment for access connotes any notion of corruption at all. 

Imputation (f) not conveyed by the Nicholls Article 

3.66 Imputation (f) is also not conveyed by the Nicholls Article. It suggests, by the 

use of the words ‘knowingly permitted’, that the applicant was intimately 

involved with the acceptance of money from ‘the corrupt Obeid family’. 

3.67 The imputation is therefore conveying that the applicant was aware of and 

actively consented to the receipt by the NSF of money from the Obeid family. 

3.68 This does not find any basis in the Nicholls Article. There is no suggestion 

that any money was received from the Obeid family or any member of it. The 

relevant membership fee was paid by and returned to AWH (paragraphs 28–

32) and the Nicholls Article does not say that any member of the Obeid 

family paid any money in his or her own right or had anything to do with 

AWH becoming a member or the payment of membership fees. The Obeids 

are not said to have had any role in relation to the NSF, other than by reason 

of their connection to AWH.  

3.69 In addition, the Nicholls Article says that when the links between AWH and 

the Obeids ‘were revealed last year’, AWH’s membership fees were 

returned—once in 2013 and once in March 2014. As the Nicholls Article 

makes plain in paragraph 37, Mr Obeid junior did not attend any meetings of 

the NSF and there is no suggestion that Eddie Obeid himself attended any 

meetings or had any dealings whatsoever with the NSF or the applicant. 

Accordingly, the suggestion that any money was paid to the NSF by any 

member of the Obeid family cannot be sustained. 

3.70 Nor can the suggestion in imputation (f) that the applicant knew of the receipt 

of such a payment be sustained.  

3.71 Mr Carrozzi, the chairman of the NSF, is reported in paragraph 40 as saying 

he cannot recall how AWH became a member, but denying that it occurred 

by reason of his association with one time Chief Executive of AWH Nick Di 
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Girolamo on the board of the Italian Chamber of Commerce and Industry. 

Apart from that information, the Nicholls Article is silent as to how AWH 

became a member of the NSF, and it is certainly not suggested that the 

applicant had any involvement in that occurring.  

3.72 Nor is it suggested anywhere in the Nicholls Article that the applicant had 

any involvement in AWH continuing to be a member and paying a further 

membership fee.  

3.73 There is accordingly no basis for a reader to think that the applicant had any 

involvement in AWH becoming and remaining a member of the NSF, let 

alone ‘knowingly permitting’ the NSF to receive membership fees then or at 

any other time.  

Other aspects of the second matter complained of—the Kenny Article and the 

Hartcher Article 

3.74 These conclusions are reinforced by a consideration of the Kenny Article, 

which is presented to the reader as an ‘analysis’ of the material contained in 

the Nicholls Article. 

3.75 Its opening words (paragraph 73) state plainly what is in any event clear from 

the words of the Nicholls Article: 

Nobody is suggesting that Joe Hockey is corrupt. But it is increasingly clear the 

Treasurer is party to a process that is corrupting Australia’s democratic integrity. 

3.76 Consistently with the Nicholls Article, the Kenny Article states: 

(a) the NSF (rather than the applicant) receives the money paid by way of 

membership fees (paragraph 78);  

(b) the applicant ‘is not the personal recipient of any funds’ (paragraph 

80); 

(c) the money is to further the Liberal Party’s interests, including the re-

election of the applicant (paragraphs 79–80); 

(d) the money is ‘used to run party political campaigns’ (paragraph 85); 

and 
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(e) there is nothing illegal with the fundraising method and it is not new: 

‘It is one of a number of vehicles used by MPs on both sides of politics 

for years. … Such vehicles are within the rules’ (paragraphs 80–1). 

3.77 Mr Kenny then poses the question, ‘But should they be?’ (paragraph 81). That 

is the point of his article: this method of fundraising is legal and both sides of 

politics do it, but it is fraught with difficulty because, whether or not any 

actual influence on policy has been achieved by members, it is difficult for 

electors to have trust in the political process when those with resources can 

get access to the Treasurer to discuss ‘policy areas that are nominated by’ 

them (paragraph 26). The practice casts doubt on the integrity of policy 

outcomes because no one knows what impact—if any—members have been 

able to have (paragraph 83). The difficulty in identifying who the members 

are adds to the sense of disquiet (paragraph 78).  

3.78 The reader would well understand Mr Kenny to be asking the reader to 

consider whether, given the absence of a ‘fair go’ for all (paragraph 85), when 

the forum fundraising method creates such inequality in access, such forums 

are a desirable feature of the Australian political landscape.  

3.79 The Kenny Article is presented as an analysis of the facts in the Nicholls 

Article and what it means in the opinion of the SMH’s senior political 

correspondent for the health of Australian politics, and would be so 

understood by the ordinary reasonable reader. Like the Nicholls Article, it 

says nothing to suggest corruption on the part of the applicant. Indeed it 

expressly disclaims such a notion. 

3.80 This is not a case involving a denial of a defamatory allegation; it is a case 

involving an express disclaimer of such an allegation. The distinction is 

important and has been overlooked by the applicant.  

3.81 The contents of the Hartcher Article require no different conclusion. 

Although the applicant has sued on it as part of the second matter complained 

of, no doubt to draw on the references to the ICAC and its investigation of 

corruption in support of the inclusion of that notion in the imputations, the 

reader would not, reading the articles reasonably, draw that link. 
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3.82 The common subject matter between the Hartcher Article and the balance of 

the second matter complained of is that both concern political donations. 

Indeed, this is the banner (or ‘strap’35) under which the whole of pages 6 and 

7 appear (paragraph 49). Both concern fundraising via membership of a body 

(a ‘forum’ or a ‘club’). However, there are several key differences between the 

Hartcher Article and the balance of the second matter complained of which 

tell against the reader drawing on anything in the Hartcher Article when 

considering the Nicholls Article and the Kenny Article. 

3.83 First, the Hartcher Article is not about, and does not refer to, the applicant or 

the NSF, or his or its fundraising. No link is drawn by way of any cross-

referencing or otherwise. There is no suggestion that the applicant is before 

the ICAC as Mr Hartcher is. Mr Hartcher is said to have had ‘allegedly 

corrupt dealings with political donors’ (paragraph 94), to be already under 

investigation by the ICAC as a result, and to have been referred to the ICAC 

in relation to a further matter. The Kenny Article, by contrast, disclaims any 

suggestion of corruption on the part of the applicant (paragraph 73). In further 

contrast, the Kenny Article does not say that the NSF should be referred to or 

investigated by the ICAC. Rather it says we should consider whether such 

(legal) fundraising should be a part of Australia’s political landscape.  

3.84 Second, unlike the NSF, the Georges River Club (GRC) referred to in the 

Hartcher Article is not a Liberal Party body. The GRC is identified as a 

business name owned by Mr Germanos’ company, Professional Housing 

Solutions, and is said by one interviewee to have ‘nothing to do with the 

Liberal Party’ (paragraphs 101, 109). It therefore sits outside the familiar and 

legal fundraising method used by the NSF.  

3.85 Third, the GRC promises ‘the opportunity to … influence policy and decision 

makers and have sway with government’. The NSF, by contrast, is said only 

to promise access, and the Kenny Article says that what members get for their 

money ‘remains unclear’ (paragraph 83). 

3.86 Fourth, there is doubt about whether the GRC function raised any money at 

all, given that no memberships were purchased, and about where any money 

                                                   
35 Ex R71 (Cubby), [29] 
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raised went (paragraph 103–5). It is not suggested that any funds raised were 

for Liberal Party use, whereas it is clear in the second matter complained of 

that funds raised via the NSF were used for party purposes. 

3.87 Fifth, the NSF is expressed to be an ongoing fundraiser and one of a number 

on both sides of politics. In contrast, the GRC is said to have been abandoned 

after two events as a failure (paragraph 106).  

3.88 At most, therefore, the reader would, to the extent that he or she considered 

the articles together, take the Hartcher Article as an example of how 

relationships between political donors and politicians can go wrong.  

3.89 Finally, and perhaps most obviously, readers of the Hartcher Article will also 

understand that newspapers routinely group together articles with some 

general theme, without suggesting any other connection between them. 

Newspapers routinely, for example, put articles about federal politics, or trials 

before criminal courts, in discrete sections of the paper. It would obviously be 

absurd to draw upon an article about, say, the conviction of a criminal to 

suggest that an adjoining article, about the ongoing trial of an accused person, 

imputed that that person was guilty.  

Level 3 meaning 

3.90 For all of the above reasons, the respondents submit that the second matter 

complained of simply did not convey any of the imputations complained of 

by the applicant.  

3.91 One final matter, however, deserves brief mention. It is possible that some 

ordinary reasonable readers might have understood the second matter 

complained of to impute that there are, in light of what has been reported in 

the SMH, grounds for investigating whether any aspects of Commonwealth 

government policy may have been influenced by access granted by the 

Treasurer to members of the NSF. Such an imputation would be a level 3 

meaning, in the parlance of the authorities. For the reasons developed earlier, 

a conclusion that the single meaning in that dimension conveyed by the 
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second matter complained to ordinary reasonable readers would compel the 

entry of judgment for the respondents.36  

Third matter complained of 

3.92 The third matter complained of in the SMH proceedings is, subject to the 

differences outlined below, the online version of the Nicholls Article, 

including the mobile online version thereof. Neither the Kenny Article nor 

the Hartcher Article is sued on, although both were available, by way of 

hyperlink, as ‘Related Coverage’ on the SMH homepage. 37  However, the 

applicant sues only on the Nicholls Article and, consistently with the 

proposition that there is no significant difference between the articles, relies 

on the same imputations which he contends are conveyed by the second 

matter complained of.  

3.93 There appear to be only two differences between the print and online versions 

of the Nicholls Article: 

(a) There are minor differences in the headline and introductory text for 

each version. For instance, the three bullet points in the print version 

(paragraphs 3–5) do not appear in the online version, and the headline 

to the third matter complained of is longer, namely ‘Treasurer for sale: 

Joe Hockey offers privileged access’ (paragraph 3). 

(b) The text of the online version includes the whole of the body of the 

print version, as well as the additional text which appears at 

paragraphs 19–25 and the heading which appears at paragraph 26.  

3.94 These differences reinforce, rather than detract from, the respondents’ 

arguments set out above. Taking each in turn: 

(a) The submissions already advanced concerning the headline ‘Treasurer 

for sale’ in respect of the second matter complained of38 can be put 

with even greater force for the third matter complained of, in which 

                                                   
36 See paras 3.9–3.10. 
37 Evidence to be tendered. 
38 See paras 3.39–3.43. 
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those words are immediately put in the context of ‘privileged access’, 

not the payment of bribes or other corrupt sums. 

(b) The additional material reinforces the submissions made about the 

forum fundraising method being entirely legal. In that material, the 

Prime Minister is quoted as describing it as a ‘time-honoured way’ of 

fund-raising (paragraph 22) and questions the idea that taxpayers’ 

money should be used to fund political parties (paragraph 23). 

Further, he draws a distinction between the State and federal spheres 

by arguing that there is no need for a federal ICAC because the 

problem the NSW ICAC is looking at will not arise at a federal level, 

Canberra being a ‘pretty clean polity’ (paragraphs 24–5). 

3.95 These matters, taken with the arguments set out above in relation to the 

Nicholls Article,39 lead to the conclusion that none of the imputations relied 

upon by the applicant is conveyed by the third matter complained of. 

The Age proceedings (NSD 491/2014) 

3.96 In The Age proceedings, the applicant, by his amended statement of claim 

filed on 3 November 2014, sues on five matters. The first is the suite of 

articles which appeared in the print edition of The Age on 5 May 201440 and 

that were available via The Age tablet app 41 . The second is the online 42 

(including the mobile43) version of the Nicholls Article (the same publication 

as the third matter complained of in the SMH proceedings). The third to fifth 

matters complained of are tweets44. 

First matter complained of 

3.97 Although there are some differences between the SMH articles and The Age 

articles, the applicant relies on the same imputations as alleged in respect of 

the second matter complained of in the SMH proceeding. 

                                                   
39 See paras 3.45–3.73. 
40 Ex A6. 
41 Ex A7. 
42 Ex A8. 
43 Ex A9. 
44 Ex A10-12. 



 

 

30 

3.98 There appear to be the following differences between the two suites of articles: 

(a) the banner on each is in slightly different terms; 

(b) the three bullet points are in different terms; 

(c) the extract from the editorial which appears in the SMH (paragraphs 

9–10) does not appear in The Age; 

(d) the pointer to the Kenny Article is in different terms;  

(e) The Age includes the whole of the Nicholls Article, all of the Kenny 

Article bar the last paragraph (and with immaterial wording 

differences), but not the Hartcher Article; 

(f) The Age includes an AAP article entitled ‘Pyne calls for donations ban 

on unions, companies’ (Pyne Article) (paragraphs 79–85) that did not 

appear in the SMH;  

(g) the headlines to the Kenny Article are in different terms; 

(h) the headlines on the internal pages where the text of the Nicholls 

Article is continued are different;  

(i) The Age does not include the title ‘Who’s Who’ in the graphic; and 

(j) The Age does not include the questions box which appears in the SMH 

(paragraph 34). 

3.99 None of these differences is material. They do not alter the arguments 

advanced above in relation to the second matter complained of in the SMH 

proceedings and the respondents rely, mutatis mutandis, on the submissions set 

out above.45 

                                                   
45 See paras 3.31–3.91. 
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Second matter complained of 

3.100 The second matter complained of in The Age proceedings is in identical terms 

to the third matter complained of in the SMH proceedings. The respondents 

rely on the submissions set out above.46 

Third matter complained of 

3.101 The third matter complained of was a tweet of the headline ‘Treasurer 

Hockey for sale’, with a link to the online version of the article (the second 

matter complained of). 

3.102 Other than those submissions directed to the use of the words ‘Exclusive’ and 

‘Herald Investigation’, the respondents rely principally on the submissions set 

out above in relation to the first matter complained of in the SMH 

proceedings.47 

3.103 The nature of Twitter supports those submissions. Where a tweet of no more 

140 characters is received from a newspaper publisher, and includes a link to 

an article (as is obvious from the final part of the tweet ‘theage.com.au/federal-

politi…’), the ordinary reasonable reader will appreciate that the tweet is no 

more than a reference to the article. The brevity of the tweet and the inclusion 

of the link will reinforce in the ordinary reasonable reader’s mind that the 

tweet—whatever the range of possible meanings—will be explained by 

accessing the article, and that no concluded view about meaning can be 

formed without doing so. If the tweet has any impact at all upon the mind of 

a reader, the reader will suspend judgment about how it is to be understood 

until he or she has clicked upon the link and read the corresponding content.48  

3.104 The third matter complained of, as Exhibit A10 shows, also provided a link to 

a ‘summary’. That summary, a further tweet, is the fourth matter complained 

of, addressed below. The reference to a summary further conveys to the 

reader that there is more to the story than simply the words ‘Treasurer 

Hockey for sale’. 

                                                   
46 See paras 3.92–3.95. 
47 See paras 3.17–3.30. 
48 See also paras 2.9–2.11. 
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Fourth matter complained of 

3.105 The fourth matter complained of is, as alleged in paragraph 9 of the amended 

statement of claim, a ‘summary’. That is, it is presented to the reader as a 

summary of an article published by The Age that day. 

3.106 The applicant contends that imputations (a)–(e) set out above were conveyed 

by those words. However, the contents of the summary are sufficient to dispel 

any notion of corruption or bribery. The sense in which ‘for sale’ is used is 

immediately apparent from the balance of the tweet, which is inconsistent 

with the notion of a bribe or corruption.  

3.107 First, it is immediately clear that the item ‘for sale’ is not the applicant, but 

access to him. That is apparent from the words which accompany the words 

‘Treasurer for sale’. The summary which follows expands on that explanation 

and informs the reader that the access is to business leaders, and the payment 

for that access is in the form of political donations. 

3.108 Those details dispel any notion that the applicant is receiving any money 

personally and therefore any notion of bribery or corruption. That is, in the 

respondents’ submission, fatal to each of the pleaded imputations. 

Fifth matter complained of 

3.109 The fifth matter complained of consists of the fourth matter complained of 

and the second matter complained of taken together. 

3.110 It therefore adds nothing to the claim and fails for the reasons set out above in 

relation to those matters. 

Canberra Times proceedings (NSD 492/2014) 

3.111 In the Canberra Times proceedings, the applicant, by his statement of claim 

filed 20 May 2014, sues on two matters. The first is the article which appeared 

in the print edition of the Canberra Times on 5 May 201449, which consists of 

the Nicholls Article and the Kenny Article with different headlines for each, 

                                                   
49 Ex A13. 
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and the articles as they appeared in the Canberra Times tablet app50. The 

second is the online version of the Nicholls Article51, which is the same article 

that appeared on the SMH website and The Age website (that is, the third 

matter complained of in the SMH proceedings, and the second matter 

complained of in The Age proceedings). 

First matter complained of 

3.112 The respondents rely on the submissions set out above in relation to the 

Nicholls Article and the Kenny Article.52 

3.113 One difference between the matters complained of as they appeared in the 

print edition of the Canberra Times as compared to the print editions of the 

SMH and The Age is the presence of a different headline, namely ‘Paying their 

way: how a select group buys access to the Treasurer’. As Mr Uhlmann 

explained in his evidence, he did not like the ‘tabloid’ style of the headline 

‘Treasurer for sale’, and chose a ‘more conservative’ headline to suit the 

broadsheet format of the Canberra Times.53 The Canberra Times is, physically, a 

broadsheet newspaper: that is, printed on much larger paper than the SMH or 

The Age. The difference in headline removes any force to the contentions 

advanced by the applicant in respect of the words ‘Treasurer for sale’ when 

considering the imputations conveyed by first matter complained of as it 

appeared in the print edition of the Canberra Times.  

Second matter complained of 

3.114 The respondents rely on the submissions set out above in relation to the third 

matter complained of in the SMH proceedings.54 

                                                   
50 Ex A14. 
51 Ex A15. 
52 See paras 3.31–3.80 and 3.90–3.91. 
53 Ex R69 (Uhlmann), [13]–[15].  
54 See paras 3.92–3.95. 



 

 

34 

4 Qualified Privilege 

Introduction 

4.1 If, contrary to the above submissions, the court finds that any of the 

imputations contended for by the applicant were conveyed, then the 

respondents submit that they have a defence of qualified privilege in respect of 

the publication of the matters complained of. 

4.2 Three forms of qualified privilege are relied upon: common law qualified 

privilege, the extended form of common law qualified privilege known as the 

Lange defence, and the statutory defence of qualified privilege in section 30 of 

the Defamation Act 2005 (NSW) and cognate provisions of the defamation 

legislation of Victoria and the Australian Capital Territory.55 

Common law qualified privilege  

4.3 The respondents acknowledge that, on the present state of the authorities, 

they could not expect to persuade a first instance judge to find in their favour 

in respect of a (non-Lange) common law defence of qualified privilege.  

4.4 Common law qualified privilege has evolved in the United Kingdom, by the 

development of the defence known as the Reynolds defence, so as to afford 

greater protection for the publication of defamatory statements than that 

afforded by the Lange defence.56 The Reynolds defence has, however, been held 

by the New South Wales Court of Appeal not to form part of the common 

law of Australia, essentially on the grounds of inconsistency with the Lange 

defence.57  

4.5 The respondents contend that the relevant decisions of the New South Wales 

Court of Appeal have been wrongly decided, and that the common law of 

Australia should evolve in a manner that is consistent with developments in 

                                                   
55 Defamation Act 2005 (Vic) s 30; Civil Law (Wrongs) Act 2002 (ACT) s 139A. 
56 eg Reynolds v Times Newspapers Ltd [2001] 2 AC 127 (HL); Jameel v Wall Street Journal Europe Sprl 

[2007] 1 AC 359; Flood v Times Newspapers Ltd [2012] 2 AC 273 (but see now Defamation Act 2013 (UK) 

s 4).  
57 eg John Fairfax & Sons Ltd v Vilo (2001) 52 NSWLR 373; Amalgamated Television Services Pty Ltd v 

Marsden [2002] NSWCA 419, [1165]–[1171]; John Fairfax Publications Pty Ltd v Hitchcock (2007) 70 

NSWLR 484, [63]. See also Marshall v Megna [2013] NSWCA 30, [25], [174]; Korean Times Pty Ltd v 

Pak [2011] NSWCA 365, [30]. 
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the United Kingdom, as well as other common law jurisdictions such as New 

Zealand 58  and Canada. 59  The respondents accept, however, that those 

decisions, while not binding on this court, cannot be said to be plainly wrong, 

such that a first instance judge of this court could depart from them.60  

4.6 The respondents formally wish to preserve their position in respect of (non-

Lange) common law qualified privilege in the event of an appeal by the 

unsuccessful party from the decision of this court. 

Lange defence—general principles 

4.7 In 1992, the High Court recognised the existence of an implied constitutional 

freedom of communication in relation to public affairs and political 

discussion.61 The implied freedom was held to limit federal legislative power. 

To conform with the implied freedom, laws which restrict freedom of 

communication in relation to public affairs and political discussion are only 

valid if the restriction is ‘necessary to protect other legitimate interests and, in 

any event, not to an extent which substantially impairs the capacity of, or 

opportunity for, the Australian people to form the political judgments 

required for the exercise of their constitutional functions’.62  

4.8 The High Court defined further the scope of the implied freedom in a 1994 

defamation case, Theophanous v Herald & Weekly Times Ltd.63 The court held 

that the implied freedom extended both to State laws and the common law, 

and developed a common law defence which became known as the 

constitutional defence: defamatory publications concerning government and 

political matters were not actionable where defendants established that they 

were unaware of the falsity of the material published, that they did not 

                                                   
58 eg Lange v Atkinson [2000] 3 NZLR 385 (NZCA). 
59 eg Grant v Torstar Corp [2009] 3 SCR 640. 
60 Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89, [135]. 
61 Nationwide News Pty Ltd v Wills (1992) 177 CLR 1; Australian Capital Television Pty Ltd v Commonwealth 

of Australia (No 2) (1992) 177 CLR 106. 
62 Nationwide News Pty Ltd v Wills (1992) 177 CLR 1, 51 (Brennan J), see also 77 (Toohey J); Australian 

Capital Television Pty Ltd v Commonwealth of Australia (No 2) (1992) 177 CLR 106, 143. 
63 (1994) 182 CLR 104. 
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publish the material recklessly, and that the publication was reasonable in the 

circumstances.64 

4.9 In another defamation decision delivered on the same day as Theophanous, 

Stephens v West Australian Newspapers Ltd, three judges of the High Court 

touched on the relationship between the constitutional defence and the duty 

and interest form of qualified privilege at common law, observing that in 

cases where the latter defence was relied upon in respect of publications 

involving the discussion of government and political matters, it was no longer 

necessary to allege a duty on the part of the defendant to publish the matter 

complained of to its readers.65 

4.10 The High Court revisited both Theophanous and Stephens in 1997 in Lange v 

Australian Broadcasting Corp,66 a case brought by former New Zealand Prime 

Minister, David Lange, in respect of a broadcast that suggested he had abused 

his office and was unfit to hold public office. 

4.11 In Lange, the court observed that each member of the Australian community 

has an interest in disseminating and receiving ‘information, opinions and 

arguments concerning government and political matters that affect the people 

of Australia’.67 The court held that, at common law, a defence of qualified 

privilege thus ought to protect widely disseminated publications discussing 

such matters, provided that publication was reasonable, and not actuated by 

malice.68  

4.12 The Lange court overturned the constitutional defence, noting that the 

additional elements of that defence (want of knowledge of falsity and absence 

of recklessness) were of little practical significance.69 The court remitted Lange 

to the New South Wales Supreme Court. The court said that further 

particulars might bring the publication within the expanded defence, because 

                                                   
64 (1994) 182 CLR 104, 145, 187–8. 
65 (1994) 182 CLR 211, 234 (Mason CJ, Toohey and Gaudron JJ). 
66 (1997) 189 CLR 520. 
67 (1997) 189 CLR 520, 571. 
68 (1997) 189 CLR 520, 572–4. 
69 (1997) 189 CLR 520, 574. 
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the discussion of matters concerning New Zealand ‘may often throw light on 

government or political matters in Australia.’70 

4.13 The Lange court held that the subjects of discussion which concern 

government and political matters include the selection, election, and 

performance of members of federal parliament; the selection and performance 

of the executive and public service; matters the subject of referenda for the 

amendment of the Constitution; the affairs of statutory authorities and public 

utilities; and the discussion of corresponding matters at a State, Territory, and 

even local government level. 71  Discussions of government and political 

matters are capable of being protected by the Lange defence during the period 

between elections.72  

4.14 It appears to be common ground that the matters complained of in the present 

proceedings fall within the central conception of the subject matters which are 

properly the concern of the implied freedom and thus the Lange defence.73 In 

any event, that could hardly be doubted: the matters complained of go to the 

manner in which fund-raising fora of the Liberal Party of Australia go about 

raising funds for federal elections by reference to the profile and role of senior 

sitting members of the federal parliament such as the applicant.  

4.15 The battleground between the parties with respect to the operation of the 

Lange defence concerns reasonableness and malice. 

4.16 It has been said that reasonableness is not a concept that can be subjected to 

‘inflexible categorization’.74 In Lange itself, the court said that a publication 

will generally be reasonable where the publisher had reasonable grounds for 

believing any defamatory imputations to be true and took such steps as were 

appropriate to verify the accuracy of those imputations.75 The publisher must 

usually have sought and published a response from the defamed person, 

                                                   
70 (1997) 189 CLR 520, 576. 
71 (1997) 189 CLR 520, 559–61, 567, 571–2. See also Brander v Ryan (2000) 78 SASR 234 (FC), 248; 

Conservation Council of SA Inc v Chapman (2003) 87 SASR 62 (SASCFC), [11]. 
72 (1997) 189 CLR 520, 561. See also Roberts v Bass (2002) 212 CLR 1, [14], [73]; Marshall v Megna 

[2013] NSWCA 30, [32], [151]–[154]. 
73 T59/31–7. 
74 Rogers v Nationwide News Pty Ltd (2003) 216 CLR 327, [30] (Gleeson CJ and Gummow J). 
75 (1997) 189 CLR 520, 574. 



 

 

38 

unless to do so was impracticable or unnecessary.76 The motive of causing 

political damage to a plaintiff or a political party is not an improper motive 

that would destroy the Lange defence.77  

4.17 Because the predicate of a qualified privilege defence is that the imputations 

conveyed by the defendant are not true, the standard expected of a defendant 

in order to achieve the requisite standard of reasonableness cannot be one of 

perfection; the position has to be looked at ‘in the round’.78 

4.18 It has been held that authorities considering the concept of reasonableness in 

section 22 of the now-repealed Defamation Act 1974 (NSW), and in section 30 

of the Defamation Act 2005 (NSW) and the corresponding legislation of the 

other States and Territories, may afford useful guidance in cases applying the 

Lange defence.79 

Intention to convey imputations complained of 

4.19 The respondents are not aware of any Lange case in which a court has had to 

consider the applicability of the Lange defence where the respondent did not 

intend to convey the imputations complained of by the applicant, but did 

intend to convey other imputations which the respondent reasonably believed 

to be true. That question has, however, arisen in analogous circumstances in 

both New South Wales and England. 

4.20 In Austin v Mirror Newspapers Ltd, 80  a case concerning section 22 of the 

Defamation Act 1974 (NSW), the Privy Council held:81 

Words are often capable of more than one meaning, and because the jury may attach 

to them a defamatory meaning which the writer did not intend, it does not follow 
that the writer did not honestly believe in the truth of what he wrote and reasonably 

                                                   
76 (1997) 189 CLR 520, 574. See also Brander v Ryan (2000) 78 SASR 234, 250, in which it was held that 

it was ‘not practicable nor indeed was it necessary in view of the plaintiff’s conduct for the defendants 

to seek a response from the plaintiff’ prior to publication; Nationwide News Pty Ltd v Redford [2001] 

SASC 198 (SASCFC), [23], [59]–[60]: unnecessary to obtain a response from the plaintiff before 
publishing an article reporting on proceedings in parliament the previous day, at least where the writer 
did not seek ‘to put a particular slant on the article’. 
77 (1997) 189 CLR 520, 574; see also Roberts v Bass (2002) 212 CLR 1, [68], [171]–[172]. 
78 See, by way of analogy, Flood v Times Newspapers Ltd [2012] 2 AC 273, [131] (Lord Mance). See also 

Lingens v Austria (1986) 8 EHRR 407, [41]–[47]. 
79 Obeid v John Fairfax Publications Pty Ltd (2006) 68 NSWLR 150, [61], [66]. 
80 (1985) 3 NSWLR 354.  
81 (1985) 3 NSWLR 354, 362. 
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intended a different meaning to be given to his language. In this case Mr Casey gave 

evidence and said that he did honestly believe in the truth of what he wrote. The trial 

judge believed him…  

4.21 The question was also addressed in Evatt v Nationwide News Pty Ltd,82 another 

section 22 case. The section 22 defence failed in that case because the 

publisher, although believing in the truth of what she intended to convey, had 

not reasonably foreseen that the publication also carried the more serious 

imputation found by the jury, and had given no explanation for her failure to 

do so.83 Giles JA, with whom Sheller and Powell JJA agreed, said that it 

‘would be a rare case where a jury’s finding did not carry with it that it was 

reasonably foreseeable that the imputation might be conveyed’,84 and went on 

to say that in such a case, in order to make good a defence under section 22, 

‘[s]ome explanation of the conduct of the journalist or publisher is to be 

expected’.85 

4.22 In Obeid v John Fairfax Publications Pty Ltd,86 the defendant had published an 

article which the jury found to carry imputations of corruption. The 

defendant’s journalists gave evidence that they did not intend to convey such 

imputations. In considering whether the conduct of the defendant was 

reasonable for the purposes of section 22 of the Defamation Act 1974 (NSW), 

Hoeben J held that ‘it was clearly foreseeable had anyone in the defendant’s 

organisation properly turned his or her mind to the question, that the 

imputations found by the jury could be conveyed by the article.’87 His Honour 

went on:88 

In my opinion, reasonableness on the part of the defendant in the circumstances of 
this case required a consideration of whether imputations other than those which it 
intended to convey could in fact be conveyed by the article. Where it was reasonably 

obvious that imputations adverse to the plaintiff could be conveyed by the article, (as 
it was here), the defendant would not act reasonably as required by s 22 unless it 

made certain by some form of express disclaimer or otherwise that the article was not 
intended to be understood in that sense. Such did not occur here. It follows that I am 

not satisfied that in this respect the defendant acted reasonably in publishing the 

article. 

                                                   
82 [1999] NSWCA 99. 
83 [1999] NSWCA 99, [40]–[43]. 
84 [1999] NSWCA 99, [41]. 
85 [1999] NSWCA 99, [43].  
86 (2006) 68 NSWLR 150. 
87 (2006) 68 NSWLR 150, [72]. 
88 (2006) 68 NSWLR 150, [75]. 
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4.23 At the turn of the century in the United Kingdom, the Reynolds defence 

evolved at common law—a defence of qualified privilege for responsible 

journalism on matters of public concern.89 The indicia of reasonableness in 

section 30(3) of the Defamation Act 2005 (NSW) derive from the corresponding 

indicia that appeared in section 22(2A) of the Defamation Act 1974 (NSW), 

which in turn derived from the indicia of responsible journalism for the 

purposes of the Reynolds defence.90 For that reason, Reynolds cases concerning 

the limits of responsible journalism are instructive when considering 

reasonableness for the purposes of the Lange defence and the section 30 

defence. There are a number of Reynolds decisions which are broadly to the 

same effect as the section 22 decisions addressed above as concerns 

unintended imputations.91 

4.24 Malice defeats the Lange defence. 92  Malice will be considered separately 

below.93 

Section 30 defence—general principles 

4.25 Section 30(1) of the Defamation Act 2005 (NSW) prescribes a defence of 

qualified privilege for the publication of defamatory matter to a person (the 

recipient) if the defendant proves that: 

(a) the recipient has an interest or apparent interest in having information on 
some subject, and 

(b) the matter if published to the recipient in the course of giving to the recipient 

information on that subject, and 

(c) the conduct of the defendant in publishing that matter is reasonable in the 
circumstances. 

4.26 By section 30(4), the defence is defeated if the plaintiff proves that the 

publication of the defamatory matter was actuated by malice.  

                                                   
89 See in particular Reynolds v Times Newspapers Ltd [2001] 2 AC 127 (HL); Jameel v Wall Street Journal 

Europe Sprl [2007] 1 AC 359; Flood v Times Newspapers Ltd [2012] 2 AC 273. The defence has now been 

codified in England and Wales: Defamation Act 2013 (UK) s 4. 
90 See Reynolds v Times Newspapers Ltd [2001] 2 AC 127 (HL), 205 (Lord Nicholls). 
91 Bonnick v Morris [2003] 1 AC 300, [24]–[25]; Charman v Orion Publishing Group Ltd [2008] 1 All ER 

750, [70]; Flood v Times Newspapers Ltd [2012] 2 AC 273, [50]–[52], [127]–[129]. 
92 (1997) 189 CLR 520, 574. 
93 See section 6. 
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4.27 The applicant’s senior counsel in opening, while falling short of a formal 

concession, said that there is ‘not going to be any issue’ about the first two 

elements of a section 30 defence.94 That acknowledgment was plainly correct, 

and unavoidable in light of the High Court’s finding that every member of the 

Australian community has an interest in disseminating and receiving 

information, opinions and arguments concerning government and political 

matters that affect the people of Australia.95 

4.28 Again, therefore, the battleground with respect to the operation of the section 

30 defence concerns reasonableness and malice. 

4.29 Section 30(3) of the Defamation Act 2005 (NSW) provides that, for the 

purposes of determining whether the conduct of a defendant was reasonable 

in the circumstances, a court may take into account a list of prescribed 

factors, derived closely from the criteria of responsible journalism that operate 

for the purposes of the Reynolds defence.96 The prescribed factors are: 

(a) the extent to which the matter published is of public interest, and 

(b) the extent to which the matter published relates to the performance of the 

public functions or activities of the person, and 

(c) the seriousness of any defamatory imputation carried by the matter 

published, and 

(d) the extent to which the matter published distinguishes between suspicions, 
allegations and proven facts, and 

(e) whether it was in the public interest in the circumstances for the matter 
published to be published expeditiously, and 

(f) the nature of the business environment in which the defendant operates, and 

(g) the sources of the information in the matter published and the integrity of 
those sources, and 

(h) whether the matter complained of contained the substance of the person’s 
side of the story and, if not, whether a reasonable attempt was made by the 
defendant to obtain and publish a response from the person, and 

(i) any other steps taken to verify the information in the matter published, and 

(j) any other circumstances that the court considers relevant. 

4.30 Because reasonableness is a flexible concept,97 the prescribed factors ought 

not to be understood as ‘a series of hurdles to be negotiated by a publisher’,98 

                                                   
94 T22/1–2 (McClintock). 
95 (1997) 189 CLR 520, 571. 
96 Reynolds v Times Newspapers Ltd [2001] 2 AC 127 (HL), 205 (Lord Nicholls). 
97 Rogers v Nationwide News Pty Ltd (2003) 216 CLR 327, [30] (Gleeson CJ and Gummow J). 
98 Jameel v Wall Street Journal Europe Sprl [2007] 1 AC 359, [33] (Lord Bingham). 
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or as ‘tests which the publication has to pass’.99 As with the Lange defence, 

reasonableness cannot be interpreted as a counsel of perfection, for the 

predicate of the section 30 defence is that the imputations conveyed by the 

matter complained of are not true, and that the conduct of the respondent is 

accordingly not beyond criticism.  

4.31 As section 30 is the successor to section 22 of the Defamation Act 1974 (NSW), 

the authorities concerning reasonableness for the purposes of that section 

provide useful guidance, including the cases concerning the circumstances in 

which it will be reasonable to have conveyed an unintended meaning.100 

4.32 Principles of malice will be dealt with distinctly below.101 

5 Reasonableness 

Overview 

5.1 The respondents submit that, looking at their conduct in the manner required 

by the authorities addressed above, 102  the publication of the matters 

complained of in each of the present proceedings was reasonable in the 

circumstances.  

5.2 There can be little doubt about the extent to which the publications related to 

matters of public interest. They went directly to the health of the Australian 

polity and the integrity of Australia’s political processes.  

5.3 The centrality of the subject matter of the publications to the health of 

Australian democracy cannot be doubted. As the applicant himself conceded 

in his oral evidence, there must be integrity in the political system;103 the 

public has a legitimate interest in knowing who donates to political parties;104 

and the rationale underlying that interest is that the public should have the 

                                                   
99 Jameel v Wall Street Journal Europe Sprl [2007] 1 AC 359, 56 (Lord Hoffmann). See also ibid, [111], 

[137]–[138], [146]; Seaga v Harper [2009] 1 AC 1, [12]. 
100 See paras 4.19–4.23. 
101 See section 6. 
102 See paras 4.16–4.23, 4.29–4.31. 
103 T56/42–3 (Hockey). 
104 T57/38–42 (Hockey). 
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ability to scrutinise the identities of those who donate.105 The applicant said in 

his oral evidence that he is ‘always a great believer in accountability and 

transparency’.106 A little later in his oral evidence, the applicant went further, 

acknowledging that the provision of privileged access to politicians was 

undesirable, because of the perception that something may be given by the 

politician in return for that access.107  

5.4 The publications also related undeniably to the public functions and activities 

of the applicant. The NSF promoted itself almost entirely by reference to him 

and the applicant attended NSF functions in his capacity as shadow Treasurer 

and then Treasurer of Australia. The publications related to his involvement, 

as shadow Treasurer and then Treasurer, in the activities of the NSF and his 

participation in its fundraising.  

5.5 The matters complained of carefully distinguished between the factual 

materials set out in the Nicholls Article (including the graphic), the analysis 

presented in the Kenny Article, and the opinions expressed in the editorial.  

5.6 In the applicant’s outline of closing submissions at [6], there is for the first 

time a concession as to the correctness of almost all of the factual material 

presented in the articles, by reference to the particulars in the respondents’ 

defences asserting the objective truth of a number of relevant facts.108  

5.7 That concession renders unnecessary consideration of whether it is relevant, 

for the purpose of determining reasonableness, to consider the objective truth 

or falsity of the facts stated in the matters complained of. That question was 

foreshadowed as a substantial issue in the applicant’s written outline of 

opening at [59]–[61], and was the basis for repeated objections by senior 

counsel for the applicant in the course of the cross-examination of the 

applicant. Apart from the concession at [6], the question does not otherwise 

feature in the applicant’s outline of closing submissions, presumably because 

no challenge was made in the course of the trial to the objective truth of the 

                                                   
105 T57/42–6 (Hockey). 
106 T58/1–3 (Hockey). 
107 T65/33–40 (Hockey). 
108 See particular (x) on page 7 of the defence filed in the SMH proceedings. There are corresponding 

pleas in the defences in each of The Age and the Canberra Times proceedings.  
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allegations of fact set out in the matters complained of, save for questions 

concerning the headline, and the proper characterisation of the ‘access’ the 

applicant granted to members of the NSF, a matter that is dealt with below.109  

5.8 The information in the articles, and in particular in the Nicholls Article, was 

based on sources of apparent integrity and reliability including, in particular, 

the chair and deputy chair of the NSF. All of the sources are identified with 

precision in the Nicholls Article, so that readers can make up their own minds 

about their integrity and reliability. In any event, it is not contended by the 

applicant that any of the sources provided factually inaccurate information to 

Mr Nicholls. 

5.9 The careful process undertaken by the respondents prior to publication to 

verify the information presented is plain from the face of the publications, as 

explained in the detailed evidence adduced at trial. This was, on any view of 

it, a careful exercise in investigative journalism.  

5.10 Detailed questions were provided by the respondents to the NSW Liberal 

Party and to the applicant well prior to the proposed publication of the 

matters complained of, seeking relevant material and putting the applicant 

clearly on notice of the nature of the story which was in the wings. On this 

topic, as will be demonstrated below, the applicant’s criticism of the 

respondents’ questions to him is wholly without substance.  

Investigations 

5.11 The detailed evidence adduced by the respondents as to their investigations is 

contained primarily in the affidavit of Mr Nicholls.110 The challenges to it 

were confined and ultimately went nowhere. In particular, it was not 

suggested that any of Mr Nicholls’ investigations were inappropriate, or that 

he ought not to have relied upon the integrity or reliability of any of his 

sources. 

5.12 Mr Nicholls’ enquiries began on 21 March 2014 with a conversation with a 

confidential source within the Liberal Party, from whom he obtained 

                                                   
109 See paras 5.2930–5.3233. 
110 Exhibit R62. 
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background information. Mr Nicholls said his source was a person of ‘high 

integrity and reliability’ from within the Liberal Party: evidence that was not 

challenged.111  

5.13 Following that enquiry, Mr Nicholls spoke to Mr Orrell, the vice chairman of 

the NSF. Mr Orrell directed Mr Nicholls to Mr Lovett in the applicant’s office 

on the basis that ‘he is very up to date with the structure’. Mr Orrell provided 

Mr Nicholls with Mr Lovett’s phone number.112  

5.14 From the very commencement of his enquiries, therefore, a connection 

between the applicant and the NSF was established.  

5.15 Such a connection was, in fact, clear from before the commencement of Mr 

Nicholls’ investigations.  

5.16 On 18 March 2014, the applicant’s office had confirmed to Mark Kenny that 

$10,000 had been returned to Australian Water Holdings in February 2013, 

after reports began to circulate about corruption concerns at AWH.113 An 

article had been published to that effect on 19 March 2014, describing the 

payment as having been a donation ‘to Treasurer Joe Hockey’s campaign’.114 

Tellingly, when asked whether that reference was accurate, the applicant first 

agreed that it was, 115  before later backtracking. 116  Nonetheless, Ms Daley 

agreed that the relevant sentences in the article were a faithful reproduction of 

what she had told him the day before.117 

5.17 Further, on 20 March 2014, the applicant’s office had revealed to journalists, 

including Mark Kenny, that a further $22,000 had been returned by the NSF 

to AWH.118 

5.18 One might ask, rhetorically, why, if (as was the flavour of the applicant’s case 

at trial) the applicant had nothing to do with the function and activities of the 

                                                   
111 Ex R62 (Nicholls), [15]–[19]. 
112 Ex R62 (Nicholls), [21]. 
113 Ex R64 (Kenny), [12]–[13]. 
114 Ex R64 (Kenny), MGK-1. 
115 T154/5–11 (Hockey). 
116 T154/37–40 (Hockey). 
117 T204/36-205/7 (Daley). 
118 Ex R64 (Kenny), [18]; Ex A51 (Daley), [4].  
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NSF, it was the applicant’s office that had twice disclosed information to the 

media about the return of political donations that had been made to the NSF?  

5.19 In any event, the respondents were entitled to assume, by 20 March 2014, that 

the applicant was well acquainted with the structure and nature of the NSF 

including the fact that membership fees were paid to it, and that the applicant 

was fully aware of the NSF’s decision to return membership fees that had 

been paid by AWH. They were, given the background, obviously not matters 

that needed to be put to the applicant by way of question prior to publication 

of the matters complained of.  

5.20 Having read Mr Kenny’s draft article, originally proposed for publication on 

22 March 2014, Mr Nicholls was asked by Mr Goodsir to have ‘an in depth 

look at the North Sydney Forum’ and was told that that task should take 

priority over his other work.119  

5.21 Mr Nicholls then began his research into the NSF in detail. The enquiries 

were extensive and are set out in considerable detail in his affidavit.120 The 

respondents do not propose to rehearse that evidence here. 

5.22 One of the most significant matters revealed by Mr Nicholls’ enquiries was, 

however, that the identities of the members of the NSF were closely guarded 

and very difficult to uncover.  

5.23 When Mr Nicholls asked directly for the names of members, Mr Orrell told 

him, ‘That is confidential I can’t tell you.’121  

5.24 When Mr Nicholls ultimately asked both the NSW Liberal Party and the 

applicant the names of members, they both declined to respond.122 

5.25 Mr Nicholls was unable to identify any members by reference to disclosures 

made by the Liberal Party to election funding authorities at either the State or 

federal level. He was advised that there was no record of the NSF in the 

                                                   
119 Ex R62 (Nicholls), [25]–[26]. 
120 Ex R62 (Nicholls) [27]–[108]. 
121 Ex R62 (Nicholls), [62] (page 21, fourth statement attributed to Mr Orrell). 
122 See the questions and answers, as faithfully reproduced in eg Ex A2 (SMH print articles). 



 

 

47 

systems of either the Australian Electoral Commission or the NSW Electoral 

Funding Authority.123  

5.26 Mr Nicholls was eventually able to identify a handful of members or possible 

members of the NSF by a painstaking approach that he likened to finding a 

‘needle in a haystack’.124  

5.27 It is significant that Mr Nicholls was not challenged in cross-examination as 

to the adequacy of any of the enquiries he made. The only suggestion of an 

additional enquiry was that he could have requested to attend an NSF 

meeting.125 That suggestion may be easily dismissed.  

5.28 Had Mr Nicholls attended an NSF meeting in his capacity as a journalist, 

having disclosed that to those present, it is self-evidently unlikely that the 

meeting would have been a true reflection of a usual meeting of the NSF. The 

respondents go further: it is inconceivable that such a meeting would have 

been conducted as if Mr Nicholls were not present. In the presence of the 

State political affairs editor for the SMH, the attendees would have been on 

guard, cautious with what they said and how they behaved. There is no 

prospect that Mr Nicholls would have witnessed the normal goings on of the 

NSF in those circumstances.  

5.29 Nor could Mr Nicholls have attended a meeting of the NSF without 

disclosing that he was a journalist to those present. To do so would have been 

to engage in misleading or deceptive conduct in trade or commerce in 

contravention of, at least, section 18 of the Australian Consumer Law,126 as 

well as the codes of ethics by which journalists are professionally bound.  

Privileged and exclusive access 

5.30 With one exception, Mr Nicholls gave unchallenged evidence about his 

consideration of the information in his possession and the issues it raised in 

his mind. 127  The exception was the proposition that there was nothing 

                                                   
123 Ex R62 (Nicholls), [37]–[40]. 
124 Ex R62 (Nicholls), [67]–[87]. 
125 T266/21–37 (Nicholls). 
126 See eg TCN Channel Nine Pty Ltd v Ilvariy Pty Ltd (2008) 71 NSWLR 323. 
127 Ex R62 (Nicholls), [109]–[115] 
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‘privileged’ or ‘exclusive’ about the access to the applicant that members of 

the NSF enjoyed.  

5.31 It was put by senior counsel for the applicant that the access afforded to 

members of the NSF was exactly the same as the access an attendee at a 

Country Women’s Association event, or a Rotary meeting, might enjoy. Mr 

Kenny was asked related questions about the affairs of the National Press 

Club. Mr McClintock’s proposition even extended to the suggestion that a 

person in the street who approaches the applicant has access to the Treasurer 

that is indistinguishable from that afforded to members of the NSF.  

5.32 These analogies were, with respect, utterly absurd. As Mr Nicholls, Mr 

Kenny and others pointed out time and again during cross-examination, 

members of the NSF pay their very substantial membership fees for the very 

purpose of being able to attend private functions at which the applicant will be 

present, in the company of other members and, in some cases, other persons 

holding high office such as Mr David Murray, the chairman of the Future 

Fund, State and federal government ministers, and others. The entire raison 

d’être of the NSF was ‘business and community leaders supporting Joe 

Hockey MP’. 128  The access marketed and provided by the NSF to its 

members was a world away from the incidental access that might 

occasionally be afforded to members of the CWA, Rotary, or pedestrians. 

5.33 The hopelessness of the contention advanced on the part of the applicant was 

also starkly revealed when the trial judge questioned Mr Kenny about the 

differences between the National Press Club, which is an apolitical body 

conducting televised debates, and the NSF, which is an opaque body that 

holds functions for members who have paid substantial sums of money on a 

promise that they and their guests will thereby be able to obtain private access 

to the Treasurer of the Commonwealth.129 

Consistency between the Nicholls Article and the fruits of the investigation 

5.34 Mr Nicholls also gave unchallenged evidence as to the consistency between 

the information in his possession and what appeared in the Nicholls Article. 

                                                   
128 See eg ex R33. 
129 T370/45–T371/38 (Kenny). 



 

 

49 

The process he went through, which he described in his affidavit, 130  was 

meticulous. The complete coincidence between the information which was 

the product of those enquiries and the content of the Nicholls Article in the 

matters complained of is apparent from a comparison between that 

information and the matter published. The accuracy of Mr Nicholls’ 

reproduction of the material in his possession, which is unchallenged by the 

applicant, is compelling evidence of reasonableness. 

References to Eddie Obeid junior and the ICAC 

5.35 Mr Nicholls was cross-examined about the original heading to the ‘Who’s 

Who’ graphic that appeared in the print edition of the SMH (but not The Age 

or the Canberra Times), and the inclusion of a reference to Eddie Obeid junior. 

In its initial form, that section of the graphic appeared under the heading 

‘Friends of Joe’.131  

5.36 The plain inference from the evidence was that the initial heading was 

removed as a result of legal advice from Fairfax’s in-house lawyer, Mr 

Coleman. There was no evidence that there was any legal advice to the effect 

that references to Mr Obeid junior should be removed from the graphic. Mr 

Nicholls expressly rejected that suggestion132 and was not taken up on that 

answer.  

5.37 The relevant emails133 show that the concern raised by Mr Coleman was with 

the listing of Mr Obeid junior as ‘a friend of Joe’134 in light of the information 

in the article to the effect that Mr Obeid junior had not attended any NSF 

meetings with the applicant. That is, the tenor of the emails is that Mr 

Coleman had picked up an inconsistency between the heading to the graphic 

(not written by Mr Nicholls) and the factual material in the story, not that he 

had any concern about the inclusion of references to Mr Obeid junior.  

                                                   
130 Ex R62 (Nicholls), [124]–[127], [129]–[133]. 
131 T277/35ff (Nicholls). 
132 T288/16–18 (Nicholls). 
133 Ex R62 (Nicholls), SRN49, pp 602–12. 
134 Ex R62 (Nicholls), SRN49, p 610. 
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5.38 The submission put against Mr Nicholls does not sit well with the fact that he 

did not draft the relevant heading135  and accepted from the outset that it 

would be unfair and wrong to assert that Mr Eddie Obeid junior was a friend 

of the applicant in any sense. 136  It also overlooks Mr Nicholls’ clear 

acknowledgement in cross-examination that he had no knowledge of Mr 

Obeid junior attending any meetings of the NSF,137 and the care Mr Nicholls 

took to reproduce faithfully in the Nicholls Article the information he had 

from Mr Orrell and Mr Carrozzi on that topic.  

5.39 The applicant’s contention that Mr Nicholls’ evidence that he called Mr 

Howard, after receiving his email of 7.12pm, is inconsistent with his email 

sent four minutes later, ought be rejected. First, Mr Nicholls gave evidence of 

calling Mr Howard before he was taken to the 7.16pm email, and was 

obviously not offering it to explain away any challenge to his evidence.138 

Second, it is consistent with his earlier evidence that, had he been aware of 

the reference to Mr Obeid junior as a ‘Friend of Joe’, he thought he probably 

would have raised it because it would have been unfair.139 Third, his email at 

7.16pm follows logically on from the conversation he described with Mr 

Howard. 

5.40 As Mr Nicholls observed, the process through which the graphic went prior to 

publication was a good example of the pre-publication fact checking process 

working.140 It was inaccurate to describe Mr Obeid Junior as a ‘friend of Joe’, 

and that was picked up and removed.  

5.41 Further, there is a simple explanation for how the graphic came to include 

that heading. Elsewhere in the graphic, in the material reproduced from the 

NSF website, one of the benefits of membership of the NSF is listed as being 

‘Membership of Friends of Joe’. The initial heading in the graphic was no 

doubt a play on those words, as appears to have occurred to the court (but 

apparently not the questioner or the witness) in the questions asked of Mr 

                                                   
135 T279/1 (Nicholls). 
136 T279/23–9 (Nicholls). 
137 T286/33–4 (Nicholls). 
138 T288/22–T289/2 (Nicholls). 
139 T279/23–6 (Nicholls). 
140 T292/26–33 (Nicholls). 
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Nicholls.141 Far from being an attempt to smear the applicant,142 there is a 

perfectly innocent explanation for the initial inclusion of the heading and a 

cogent and reassuring one for its removal. 

5.42 The applicant’s submissions against Mr Nicholls in respect of the initial 

inclusion of the ‘Friends of Joe’ heading also overlooks the care he took in 

relation to other content in the pre-publication process. For example, Mr 

Nicholls’ email exchange with Ms Davies in relation to the editorial 143 

demonstrates an attention to detail that is inconsistent with the suggestion 

that his pre-publication conduct on 4 May 2014 was unreasonable. 

5.43 There is nothing to the contention that there was something unreasonable 

about including references to the ICAC and Eddie Obeid junior in the matters 

complained of. As Mr Nicholls explained, there had been hearings before the 

ICAC in early March 2014 in relation to Operation Credo concerning the 

affairs of AWH and, in particular, its connections with senior politicians and 

the Obeid family. Operation Credo had examined the relationship between 

Nick di Girolamo and Eddie Obeid junior, as well as donations paid by 

AWH to the Liberal Party. 144  Those matters were newsworthy, and the 

revelation that AWH had paid membership fees to the NSF, which had been 

subsequently returned, gave them direct contextual relevance to the matters 

complained of.145  

Pre-publication questions 

5.44 The applicant’s criticisms of the questions put to him are to the effect that: 

(a) the questions were asked at a busy time in the applicant’s office, the 

implication being that the respondents did not give the applicant 

sufficient time to answer the questions; 

(b) the questions did not include whether the applicant was offering 

privileged access to NSF members and did not mention money; 

                                                   
141 T292/12–16 (the court). 
142 T292/35–37 (Nicholls). 
143 Ex R62 (Nicholls), SRN48, pp 600–1.  
144 Ex R62 (Nicholls), [4]. 
145 Mr Cubby repeatedly made that point in his oral evidence: T491/7–23, T492/28–33, T492/42–44, 
T495/4–17, T495/45–47.  
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(c) the questions did not put a series of allegations which were either 

stated or implied in the article; and 

(d) the ‘angle’ of the story was not put to the applicant, namely, that 

privileged or special access was given to members of the NSF in 

exchange for donations to the Liberal Party. 

5.45 There is no merit to any of these criticisms. 

5.46 The first criticism is inconsistent with the evidence. Mr Goodsir said in cross-

examination that he was conscious of the fact that the applicant was under 

time pressure by reason of his involvement in the budget and that that 

explained the lengthy period provided for in Mr Nicholls’ request for a 

response.146 This was consistent with his evidence in chief.147 In an email to 

Ms Whelan on 8 April 2014 in relation to the timing of the publication of the 

matters complained of, Mr Goodsir said he was ‘determined to give [the 

applicant] as much time as possible to respond.’148 

5.47 The criticism is also directly inconsistent with Ms Daley’s evidence. She said 

that she did not raise the questions with the applicant until the morning of 

Sunday 4 May 2014 because she thought that allowed her ‘adequate time to 

provide a response to Mr Nicholls’. 149  For many of the questions which 

involved the applicant’s diary, she knew the answer would be, ‘The 

Treasurer’s diary is confidential’, 150  and that it would therefore not be 

necessary to prepare detailed answers. It was clear from questions asked of 

her by the trial judge that this was the applicant’s ‘rule’, whether or not any 

confidentiality was compromised.151 

5.48 The criticism also overlooks the fact that, despite the polite terms of Mr 

Nicholls’ email which invited contact to be made if there were ‘any 

questions’,152 no request was made at any time by the applicant or anyone else 

                                                   
146 T424/14–22 (Goodsir). 
147 Ex R65 (Goodsir), [43]. 
148 Ex R65 (Goodsir), DG10, p 53. 
149 T217/19–20 (Daley). 
150 T219/1–5 (Daley). 
151 T220/29–38 (Daley). 
152 Ex A51 (Daley), GED6, p 23. 
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on his behalf, for more time to answer the questions or to provide 

information. Further, the request did not provide a prescriptive deadline: it 

said only that ‘At this stage I will need a response by Sunday night at the very 

latest if at all possible.’153 

5.49 The balance of the applicant’s criticisms, which are directed to the content of 

the questions, do not take account of the context in which the questions were 

asked and understood, or their actual content. They also overlook matters the 

respondents were entitled to assume from a fair reading of the NSF website, 

which plainly represented that it had the approval of the applicant, by its use 

of his name and photo, and the attribution of quotes to him.  

5.50 The first matter of relevant context is the events leading up to 21 March 2014, 

which are summarised in paras 5.16–5.18 above. In short, by 21 March 2014, 

the respondents were entitled to assume that the applicant was well familiar 

with the structure of the NSF and the fact that it charged very significant 

membership fees, and that the applicant was well aware that membership fees 

totalling $33,000 had been returned to AWH ‘when it was realised that there 

were legal problems’ in connection with that company.154  

5.51 The second matter of context derives from the applicant’s evidence in chief: 

he knew around two weeks before the questions came in that the SMH was 

making further enquiries about him in relation to the NSF, and that Mr 

Nicholls had spoken to both Mr Carrozzi and Mr Orrell in their NSF and 

FEC capacities.155 Mr Nicholls, having spoken to Mr Carrozzi and Mr Orrell, 

was entitled to assume, as was the fact, that they had communicated with the 

applicant’s office about the subject matter of his enquiries.  

5.52 Thirdly, it was obvious, as the applicant’s press secretary Ms Daley agreed, 

that the questions put her on notice that a story concerning the NSF was in 

the offing156 and would likely be published on the morning of Monday 5 May 

                                                   
153 Ex A51 (Daley), GED6, p 23. 
154 Ex R64 (Kenny), [13]. 
155 Ex A21 (Hockey), [26].  
156 T216/23-4 (Daley). See also the terms of the email, exhibit A51 (Daley), GED6, p 23: ‘As discussed 
I have some questions for Mr Hockey in relation to a story I am working on about the North Sydney 
Forum.’ 
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2014.157 In his oral evidence, the applicant, although generally refusing to 

accept that he was informed that the questions related to an upcoming story, 

at one point did agree that he was so informed.158  

5.53 Fourthly, it was plain from the questions that were asked that the proposed 

story concerned the NSF and the applicant’s role and involvement with its 

conception, functions, activities and operations.  

5.54 All of the questions were capable of being answered by the applicant. They 

addressed who the members of the NSF were (question 1); the reasons for its 

establishment and the applicant’s involvement in its establishment (questions 

2–3); the applicant’s current involvement with the administration of the NSF 

(question 4); details of NSF functions and events the applicant had attended 

(questions 5–8); meetings with a specific NSF member, the Financial Services 

Council, and the president of the NSF, concerning specific areas of 

controversial Commonwealth policy (questions 9–10); and meetings with 

particular named individuals associated with AWH (questions 11–13). 

5.55 With the exception of question 1, these were all matters the applicant could 

have answered without reference to the NSF. Contrary to the response sent 

by his office, they were not matters for the NSF at all. 

5.56 The language of questions 5 and 7—how many VIP briefings/meetings/other 

meetings ‘did you grant’—and the focus on the period during which the 

applicant has been Treasurer (see in particular questions 6 and 8), are 

unmistakably indicative of a journalist probing the applicant’s dealings with 

NSF members in his capacity as Treasurer. In dealing with these questions, 

the applicant and Ms Daley must have known that there was, by reason of 

their practice of not disclosing anything about the Treasurer’s diary, whether 

confidential or not, a degree of opacity in the applicant’s involvement in NSF 

events which justified the posing of the questions. 

5.57 The significance of the questions is also given sharp focus by the references to 

specific pieces of Commonwealth legislation (questions 9 and 10). The 

questions were enquiring, as both the applicant (readily) and Ms Daley 

                                                   
157 T216/35–7 (Daley).  
158 T172/19–23 (Daley). 
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(reluctantly) accepted in their oral evidence, about the connection between 

membership of the NSF and current areas of policy debate.159 Those questions 

put the applicant on notice that the respondents were enquiring into whether 

there might be any connection between membership of the NSF and 

particular areas of Commonwealth policy. 

5.58 There is much force in Mr Nicholls’ observation in cross-examination that his 

questions made the nature of the article he was writing ‘blindingly obvious’.160 

5.59 Fifthly, the applicant’s criticisms of the questions overlook entirely the 

content of the NSF website.161 The website:  

(a) features prominent photographs of the applicant;  

(b) repeatedly uses the tag-line, ‘Business and community leaders 

supporting Joe Hockey MP’; 

(c) begins with the prominent promise, ‘By joining the North Sydney 

Forum you will have the opportunity to participate in a regular 

program of events including boardroom lunches with Joe Hockey, 

focused on key policy areas that are nominated by Forum members’;  

(d) contains a quote, attributed to the applicant, expressly linking 

membership of the forum with input on policy and financial 

contributions ‘going into the next crucial Federal election’; and 

(e) includes the statement that the forum ‘is vitally important to Joe’s 

ongoing success and the development of effective Coalition policy. 

The exchange of ideas and policy input is needed to help build the 

financial resources to support Joe going into the future’. 

5.60 The website links to a membership application form that:162 

(a) prominently features a photograph of the applicant; 

                                                   
159 T177/21–35 (Hockey); T222/30–223/45 (Daley). 
160 T270/42, 271/31 (Nicholls). 
161 Ex R33. 
162 Ex R31. 
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(b) repeats the tag-line, ‘Business and community leaders supporting Joe 

Hockey MP’; 

(c) asserts that the forum ‘has been established to develop a membership 

based network of business and community leaders, with a common 

purpose to exchange ideas and provide resources for Joe Hockey’, 

including by its ‘popular Boardroom lunch series’; 

(d) sets out the various membership level and benefits, including 

boardroom events, end of year receptions, private VIP boardroom 

functions, policy forums and receptions, membership of Friends of Joe 

and business forums; and 

(e) invites applicants to tick a box reading ‘Sorry I am unable to join the 

North Sydney Forum but please accept my donation to assist Joe 

Hockey.’ 

5.61 In the course of his oral evidence, the applicant said that the website and 

membership form were, in various respects, ‘massively overplaying’ the 

NSF’s connection to him, 163  ‘inaccurate’, 164  ‘clearly misleading’ 165  and ‘of 

grave concern’. 166  Despite those matters, the applicant said he had done 

nothing to investigate the North Sydney Forum or its website before coming 

to court to give his evidence.167 

5.62 If the court accepts Mr Hockey’s evidence, there is a very real question about 

whether the NSF has solicited the payment of membership fees by deception 

and engaged in conduct that contravenes the Australian Consumer Law. That 

is, however, not a matter requiring resolution in these proceedings. What is 

relevant is that, having regard to the presence of the applicant’s name and 

photograph, and the use of words attributed to him, the respondents were 

entitled to assume that the applicant was well familiar with the 

representations conveyed by the website, including each of those set out in 

                                                   
163 T89/1–2 (Hockey). 
164 T110/29, T136/25–46 (Hockey). 
165 T140/6–16 (Hockey). 
166 T140/18, 41–2 (Hockey). 
167 T137/1–2, T140/41–141/3 (Hockey). 
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paras 5.58–5.60 above, and that the matters appearing on the website were 

true.  

5.63 Given those matters, there is simply no substance at all to the applicant’s 

criticism that, prior to publication of the matters complained of, the 

respondents should have asked him the ‘critical’ question set out in the 

applicant’s outline of final submissions at [142], namely ‘what access do you 

give to members of the NSF and is such access given in return for the 

donations that they make to the Liberal Party?’ The answer to that question 

was on the NSF website, accompanied by the applicant’s name and photo, 

and the words attributed to him. There was no need to telegraph to the 

applicant that those matters would be traversed in the matters complained of.  

5.64 Finally, an observation must be made about the answer that the applicant 

afforded to the respondents’ pre-publication questions. That answer was 

reproduced in full in the graphic accompanying the SMH print articles.  

5.65 The applicant’s evidence in relation to the formulation of the answer was 

evasive and, in critical respects, contrary to the evidence of Ms Daley. He said 

in cross-examination he could not recall going through the questions or even 

seeing the questions before the litigation168 despite the fact that in his affidavit 

he had said Ms Daley had shown him the questions.169 His reluctance to 

answer a question about whether this gave rise to an inconsistency was 

unsatisfactory.170 

5.66 Ms Daley’s evidence was that she had printed out two copies of the email 

containing the questions and had provided one to Mr Lovett.171  

5.67 The applicant said that he would have given the questions ‘a cursory look’.172 

Ms Daley’s evidence was in very different terms. She said that she went 

through the questions one by one with the applicant and Mr Lovett, and that 

there was ‘a discussion around all of the questions’ which lasted, although not 

exclusively in relation to the questions, over a period of an hour and a half to 

                                                   
168 T167/13–16, T168/10–24 (Hockey). 
169 Ex A21 (Hockey), [24]. 
170 T169/39–170/15 (Hockey). 
171 T226/2–8 (Daley). 
172 T170/28 (Hockey). 
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two hours.173 She also referred to a separate meeting between the applicant 

and Mr Lovett during which the questions were also discussed.174 

5.68 This evidence suggests that the applicant and his staff paid close attention to 

the questions and had more than ample time to understand, and did 

understand, their blindingly obvious content. Plainly enough, a conscious and 

joint decision was made, after much consultation, not to engage with the 

questions and the foreshadowed story, and to send a short response 

containing no substantive information. 

5.69 This is consistent with the wording of the response.175 The applicant appeared 

to distance himself from the response at times in his evidence but ultimately 

accepted that he had approved it.176 Ms Daley was more direct, saying that 

she asked the applicant to tell her what the appropriate response was and that, 

after a discussion between her, the applicant and Mr Lovett about the 

questions in which they reached agreement as to the response,177 the response 

was formulated by her and Mr Lovett with the approval of the applicant, 

including as to the form of words.178 

5.70 In view of all of these matters, the respondents submit that the questions 

provided to the applicant were, consistent with their obligation of 

reasonableness (as opposed to a counsel of perfection), more than sufficient to 

give the applicant—a senior politician, aided by a professional press secretary 

and chief of staff well used to dealing with the media—an opportunity to 

respond to matters the subject of the story.  

5.71 There were no criticisms of the questions provided to the Liberal Party.  

Intention to convey imputations 

5.72 The applicant in his outline of final submissions at [133] has materially 

misstated the effect of the authorities concerning the relationship between 

                                                   
173 T225/17–T226/22 (Daley). 
174 T226/35–T227/3 (Daley). 
175 Ex A51 (Daley), GED-6, p 22. 
176 T178/8–179/13 (Hockey). 
177 Ex A51 (Daley), [10]–[11]. 
178 T225/17–20, T227/14–15 (Daley). 
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reasonableness and the intention of the publisher with respect to the 

imputations found to be conveyed. 

5.73 The authorities are accurately summarised in paras 4.19–4.23 above.  

5.74 Each of the witnesses for the respondents has said, unequivocally, that he did 

not intend to convey any of the imputations complained of by the applicant. 

Each has set out clearly what he understood the matters complained of to 

convey. Explanations have been given, consistent with conduct that is 

reasonable in all the circumstances, as to why the respondents did not believe 

that the matters complained of imputed that the applicant was corrupt or had 

accepted bribes. 179  In addition, the imputations of which the applicant 

complains relating to corruption were, in substance, expressly disclaimed in 

the matters complained of.  

5.75 In those circumstances, if the court finds that the matters complained of 

conveyed any of the imputations complained of by the applicant, failure on 

the part of the respondents to foresee those imputations is not, consistent with 

a proper reading of the authorities, fatal to reasonableness. 

5.76 In his outline of closing submissions at [137]–[138], the applicant contends 

that the respondents should have put to the applicant, before publication of 

the matters complained of, the terms of what was said in opening, by senior 

counsel for the respondents, to be an imputation that was conveyed by the 

matters complained of, namely ‘that the Treasurer is a party to a process that 

is damaging to Australia’s democratic integrity, in that it involves providing 

privileged access to one of the most senior politicians in the country upon the 

making of donations to his political party in a manner that is obscured from 

full public scrutiny.’  

5.77 That submission should be rejected. The imputation is in the nature of an 

opinion. There is, obviously, no need to obtain a pre-publication response to 

an opinion, particularly where it relates to conduct that is entirely legal. 

Further, to the extent that the imputation refers to facts, those facts were fair 

                                                   
179 Ex R62 (Nicholls), [128]-[132]; Ex R64 (Kenny), [53], [64]-[65]; Ex R66 (Goodsir), [52]-[57];  Ex 
R68 (Holden), [31]-[33]; Ex R69 (Uhlmann), [10]; Ex R70 (Fuller), [16], [29]-[32], [41], [43]; Ex R71 
(Cubby), [31], [35]. 



 

 

60 

representations of matters appearing on the NSF website, which the 

respondents were entitled to assume the applicant had endorsed, coupled with 

a fair statement based on the confidentiality of the membership list of the 

NSF, which the applicant himself had declined to provide by refusing to 

answer the first of the pre-publication questions put to him.  

Particular publications 

Poster and tweets 

5.78 In one sense, the reasonableness of publishing the poster and the tweets turns 

on the reasonableness of the respondents’ publication of the articles on which 

the applicant sues. Put simply, if it was reasonable to publish the articles, as 

the respondents contend, it follows that it was reasonable to draw the articles 

to the attention of readers. To do so is to facilitate the very kind of discussion 

of political and government matters which is fundamental to the health of the 

polity, and is therefore in the public interest. Indeed, if the publication of the 

articles themselves was within the parameters of the defence, it would be 

surprising if their promotion was not.  

5.79 The position might be different if the promotion of the articles—whether in 

the form of a poster or a tweet—went beyond their subject matter and 

suggested something qualitatively different from them. Here, that is not the 

case. The applicant pleads a subset of the imputations said to arise from the 

articles as arising from the poster and the tweets. Given that the poster and 

the tweets derive directly from the articles, that is unremarkable. 

5.80 The respondents’ conduct in publishing the poster and the tweets was 

engaged in for the proper and reasonable purpose of promoting the 

dissemination and receipt of the information in the articles.180 

5.81 The nature of the business environment in which the respondents operate181 is 

a further reason supporting the reasonableness of their conduct in relation to 

the poster and the tweets. Posters are a time-honoured way of promoting the 

sale of newspapers, and are familiar to ordinary reasonable members of the 

                                                   
180 See eg, in relation to the poster, ex R71 (Cubby), [34]–[35]. 
181 Defamation Act 2005 (NSW) s 30(3)(f). 
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community. As Mr Cubby explained, posters ‘are short and to the point’ and 

have to be limited in length given their nature.182 He accepted that he knew 

that some people would see only the poster without proceeding to access the 

article to which it invited attention,183 and it was clear that he had given 

thought to the words he selected for it.184 

5.82 The same may be said of tweets, which are by their nature limited to 140 

characters. Tweets are a modern analogue for posters. In the business 

environment in which they operate, media proprietors naturally and 

reasonably seek to promote the sales of their newspapers via social media.  

The Age 

5.83 As is clear from the evidence, The Age substantially relied on the SMH’s pre-

publication processes in deciding whether to publish the articles. There are, 

however, additional indicators of reasonableness relevant to the publication of 

the matters complained of in The Age. 

5.84 Mr Holden had very limited involvement in the pre-publication process 

leading to publication of the matters complained of in The Age and relied on 

the SMH’s processes in accordance with well-established and well-reasoned 

practices. 185  Once the decision was made to publish during a telephone 

conference on 28 May 2014, Mr Holden’s involvement was at a high-level, 

the carriage of the publication of the story residing with Mr Fuller.186 Mr 

Holden had various communications on 4 May 2014 which kept him in the 

loop and gave close consideration to the use of the headline Mr Goodsir had 

proposed.187 Mr Holden also answered in a convincing way the questions put 

to him in cross-examination as to the interpretation of the first matter 

complained of in The Age proceedings.188 

                                                   
182 Ex R71 (Cubby), [33]. 
183 T501/28–34 (Cubby). 
184 Ex R71 (Cubby), [34]; T501/36–T502/23 (Cubby). 
185 Ex R68 (Holden), [17]–[23]; T461/5–23; T474/43–5 (Holden). 
186 Ex R68 (Holden), [22]–[24]. 
187 Ex R68 (Holden), [25]–[31]; T466/26–T467/4, T469/27–8 (Holden). 
188 T469/1–474/12 (Holden). 
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5.85 Mr Fuller’s evidence was largely unchallenged. In his evidence in chief, he 

explained in detail the pre-publication process that he followed. 189  That 

evidence demonstrated the care and attention he gave to the story, which 

included reviewing the NSF website himself, reviewing the questions which 

had been sent to the applicant, considering the headline and involving The 

Age’s external legal adviser, Mr Bartlett. He also gave the instruction for Mr 

Kenny’s original draft to be made more focussed in light of his understanding 

and assessment of the substance of the story, and his strong belief that it 

related to important matters of public interest.  

5.86 The cross-examination of Mr Fuller was limited to the headline and the 

questions sent to the applicant prior to publication. The effect of his evidence 

was that part of his decision to run the headline was in the interest of 

consistency between the mastheads given that the SMH was running with it. 

However, it was clear that Mr Fuller also made an independent decision in 

respect of the headline, concluding that it was ‘a perfect headline for the story 

[and] … accurately reflected the facts.’190  

5.87 Having turned his mind to the meaning of the headline, Mr Fuller ‘was sure 

that it would convey to the readers that there had been an offer of access to 

the Treasurer in return for donations.’191  No challenge was made to that 

evidence about his state of mind at the time of publication, although when 

asked whether—presumably now—he thought the headline ‘actually suggests 

that the Treasurer is corrupt’, he rejected that proposition entirely.192 

5.88 Mr Fuller also approved the headline over Mr Kenney’s analysis piece on 

page 5 of The Age, ‘Cash for conversation: is Hockey’s ear on the auction 

block?’ which had been written by a subeditor. Mr Fuller addressed his mind 

to what readers might take from that statement, saying that he believed ‘it was 

clear in the context of the rest of the coverage.’ 193  Mr Fuller was not 

challenged in respect of that answer.  

                                                   
189 Ex R70 (Fuller), [13]–[43]. 
190 T485/17–26 (Fuller). 
191 T485/28–33 (Fuller). 
192 T45/35–6 (Fuller). 
193 T485/38–T486/3 (Fuller). 
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5.89 Finally, prior to publication, Mr Fuller saw the questions put to the applicant 

and was satisfied that he was given the opportunity to respond.194  

5.90 Mr Fuller was not challenged as to any other aspect of the pre-publication 

process he followed. His evidence may be accepted as compelling evidence of 

reasonableness.  

The Canberra Times 

5.91 The Canberra Times, like The Age, substantially relied on the SMH’s pre-

publication processes in relation to the matters complained of. However, an 

independent decision to publish was taken by Mr Uhlmann, a journalist and 

editor with almost 30 years experience.195 

5.92  Mr Uhlmann was cross-examined in relation to his decision not to adopt the 

headline ‘Treasurer for sale’ published in the SMH and The Age. Consistently 

with his evidence in chief, Mr Uhlmann gave two reasons for his decision:  

(a) first, he thought ‘it was too tabloid a style of headline’ for the Canberra 

Times196 and could be said to be too inflammatory,197 and he preferred 

‘a more conservative approach’;198 

(b) secondly, he was concerned that the headline would not fit across the 

broadsheet layout of the Canberra Times, a newspaper that is physically 

much larger than either the SMH or The Age, although he accepted 

that he could have included the words ‘Treasurer for sale’ in a longer 

headline.199  

5.93 Mr Uhlmann said he had adopted the ‘old adage’ that ‘if in doubt, leave it 

out’.200  Mr Uhlmann was, however, firm in his evidence that he did not 

believe the headline ‘Treasurer for sale’ imputed corruption,201 despite it being 

                                                   
194 T486/39–40 (Fuller). 
195 Ex R69 (Uhlmann), [3]. 
196 T478/1–2 (Uhlmann). 
197 T478/4 (Uhlmann). 
198 T478/31–2 (Uhlmann). 
199 T478/34–44 (Uhlmann). 
200 T478/13, 46–7 (Uhlmann). 
201 T479/44–7 (Uhlmann). 
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put to him more than once.202 He also persuasively rejected the proposition 

that it suggested ‘serious wrongdoing’ on the part of the applicant.203 

5.94 Mr Uhlmann confirmed in his oral evidence that he was not involved with 

the web versions of the Canberra Times,204 but said that he assumed that the 

online headline for the Canberra Times, which included the words ‘Treasurer 

for sale’, probably occurred because there was a link to the SMH stories.205 

5.95 Consistently with his evidence in chief,206 Mr Uhlmann confirmed that he had 

no involvement in the research underlying the matters complained of and 

relied on the work done by the SMH. The reason he offered was that he had 

‘faith in their processes’ and because of his past experience.207 

5.96 Mr Uhlmann decided to publish the matters complained of because he 

thought they were ‘fine’,208 and ‘interesting’209 because they ‘went into detail’ 

about fundraising processes and gave readers ‘an insight into how to some of 

these things are done.’210 He acknowledged that there was nothing unusual 

about politicians fundraising,211 but said that, having turned his mind to the 

concept of ‘privileged access’,212 he understood the term to mean something 

which came with ‘a certain status in politics or…in the community.’ He 

said:213 

Privileged access – and I think it happens commonly in Australian politics – is that if 
you – you could be of a certain status in politics or you can be a certain status in the 
community, you can get more privileged access than other people to that particular 

politician… what I mean is that some people have more access to politicians than 
others. 

5.97 The applicant agrees in his outline of final submissions at [28] that Mr 

Uhlmann was attempting to assist the Court. There is therefore no dispute 

                                                   
202 T478/6–8, T479/10–12, T481/31–5, T482/35–41 (Uhlmann). 
203 T479/14–23 (Uhlmann). 
204 T480/14–15 (Uhlmann). 
205 T480/20–1, T480/32–4 (Uhlmann). 
206 Ex R69 (Uhlmann), [5]–[7]. 
207 T481/24–9 (Uhlmann). 
208 T482/47 (Uhlmann). 
209 T479/22, T481/38 (Uhlmann). 
210 T479/22–3, T481/38–40 (Uhlmann). 
211 T479/20–1 (Uhlmann). 
212 T482/44–7 (Uhlmann). 
213 T483/3–9 (Uhlmann). 
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that his evidence should be accepted in its entirety. This is significant: Mr 

Uhlmann’s evidence in relation to the headline and the contents of the story is 

on all fours with the evidence of the respondents’ other witnesses, yet the 

applicant offers no basis for the submission, made repeatedly and in 

discourteous and untenable terms, that the evidence of those witnesses should 

be rejected. The contradiction is telling: the applicant contends that evidence 

to the same effect, in relation to the same subject matter, should be accepted 

from one witness but rejected when given by others. 

Other matters 

5.98 Some time was spent in the course of the cross-examination of Mr Nicholls 

on the suggestion that he could have used the word ‘confidential’ rather than 

‘secretive’ to describe the NSF. Mr Nicholls answered those questions 

carefully and convincingly, explaining that, in circumstances where the 

executive of the NSF and the Treasurer were both refusing to provide 

information as to the members of the NSF, ‘secretive’ was a more appropriate 

word.214 

5.99 There is an undeveloped submission in the applicant’s outline of final 

submissions at [30] to the effect that Mr Cubby’s evidence should not be 

accepted. That submission should be rejected. In his evidence in chief,215 Mr 

Cubby explained in detail the process he undertook on 4 May 2014 in 

assessing the second matter complained of in the SMH proceedings before 

publication. He was aware of the story and had given its significance some 

considerable thought, and was conscious of its consistency with the SMH’s 

‘long-standing focus’ on ‘[i]nvestigating and reporting on political donations 

and their disclosure.’216  

5.100 Mr Cubby’s detailed evidence concerning the work he performed on 4 May 

2014217 in getting the second matter complained ready for publication was not 

the subject of any successful challenge in cross-examination. Rather, the 

answers Mr Cubby gave in cross-examination reinforced his evidence in chief. 

                                                   
214 T320/45–T322/8 (Nicholls). 
215 Ex R71 (Cubby). 
216 Ex R71 (Cubby), [5]. 
217 Ex R71 (Cubby), [11]–[30]. 



 

 

66 

For example, Mr Cubby said that he was aware of the resources which had 

been allocated to the story218 and of the significance of the story,219 and that he 

had an understanding of one of the key issues which lay at the heart of the 

story, namely the gap in the way in which NSF membership fees were 

disclosed only as a donation to the Liberal Party without any necessary 

reference to the NSF.220 The cross-examination also highlighted Mr Cubby’s 

understanding of the ICAC investigations which were extant at the time of 

publication and the thought he gave to the contextual relevance of the 

references to the ICAC in the article. Significantly, he explained carefully and 

consistently the relevance of providing important matters of context to the 

reader.221 He gave similar evidence in relation to the references to AWH.222 

5.101 Mr Cubby was not challenged in relation to his decision, explained in his 

evidence in chief,223 to locate the Hartcher Article on page 7 under the same 

‘strap’ at the top of the page.224 

5.102 Mr Cubby’s evidence in relation to his independent assessment of the 

headlines was frank and enhanced the respondents’ case on reasonableness. 

No basis for its rejection was established in the cross-examination.225 

5.103 Finally, Mr Cubby was aware that the applicant had been sent a ‘detailed list 

of questions’ prior to publication and said he thought it was appropriate that 

the applicant be given an opportunity to respond. He convincingly rejected 

propositions put to him to the effect that the questions were not detailed 

enough.226 

6 Malice 

6.1 The applicant contends that the respondents’ defences of qualified privilege 

are defeated because the matters complained of were published ‘for the 

                                                   
218 T489/43–7 (Cubby). 
219 T490/1–10 (Cubby). 
220 T490/39–41 (Cubby). 
221 See T491/7–23, T492/28–33, T492/42–44, T495/4–17, T495/45–47 (Cubby). 
222 T496/36–T498/6 (Cubby). 
223 Ex R71 (Cubby), [21]. 
224 Ex R71 (Cubby), [29]. 
225 T498/28–501/3 (Cubby). 
226 T503/1–504/7 (Cubby). 
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predominantly improper motive of harming the applicant.’ 227  The alleged 

motive is said to be ‘personal spite and ill will to the applicant … as payback 

for the applicant’s successful demand for an apology’ in respect of the 21 

March 2014 article.228  

6.2 There was a faint attempt in opening to suggest that the timing of the 

publication of the matters complained of might have revealed a second 

improper motive on the part of the respondents.229 There is nothing to that 

contention, as explained by Messrs Nicholls230 and Goodsir.231 In any event, 

the contention was not pleaded and no application has been made to amend 

the replies in respect of it. The applicant should be held to his pleadings.232 

6.3 Respondents are actuated by malice for the purposes of relevant defences of 

qualified privilege if the applicant proves that they published a statement for 

some dominant233 purpose or motive other than that for which the privilege is 

given. The purpose or motive must be both foreign to the occasion of 

privilege and actuate the making of the statement.234  

6.4 As Gaudron, McHugh and Gummow JJ made clear in the leading authority, 

Roberts v Bass, an improper motive ‘must not be confused with the defendant’s 

ill-will, knowledge of falsity, recklessness, lack of belief in the defamatory 

statement, bias, prejudice or other motive than duty or interest for making the 

publication.’ 235  Their Honours went on (original emphasis, footnotes 

omitted):236 

If one of these matters is proved, it usually provides a premise for inferring that the 

defendant was actuated by an improper motive in making the publication. Indeed, proof 

that the defendant knew that a defamatory statement made on an occasion of 
qualified privilege was untrue is ordinarily conclusive evidence that the publication 

was actuated by an improper motive. But, leaving aside the special case of knowledge 
of falsity, mere proof of the defendant’s ill-will, prejudice, bias, recklessness, lack of 
belief in truth or improper motive is not sufficient to establish malice. The evidence 

                                                   
227 Reply, [2]. 
228 Reply, [2], particular (h). 
229 T14/30–42 (McClintock). 
230 Exhibit R62 (Nicholls), [94]–[108]; T306/11–25 (Nicholls). 
231 T422/45–423/5 (Goodsir). 
232 Banque Commerciale SA, en liq v Akhil Holdings Ltd (1990) 169 CLR 279, 286–7. 
233 Roberts v Bass (2002) 212 CLR 1, [104]. See also Horrocks v Lowe [1975] AC 135 (HL), 149. 
234 Roberts v Bass (2002) 212 CLR 1, [75]. 
235 (2002) 212 CLR 1, [76]. 
236 (2002) 212 CLR 1, [76]. 
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or the publication must also show some ground for concluding that the ill-will, lack 

of belief in the truth of the publication, recklessness, bias, prejudice or other motive 

existed on the privileged occasion and actuated the publication.  

6.5 An allegation of malice is an allegation of dishonesty, which must be properly 

particularised,237 and established by cogent evidence commensurate with the 

seriousness of the charge. 238  It has been said that findings of malice are 

‘extremely rare’,239 particularly in cases involving an established relationship 

between applicant and respondent.240 

6.6 In light of the evidence, it is difficult to see how the applicant could 

responsibly continue to advance a malice claim against the respondents.  

6.7 The occasion of privilege upon which the respondents rely is the imparting of 

information, opinions and arguments concerning government and political 

matters that affect members of the Australian community. 241  To establish 

malice, the applicant would need to prove, on the balance of probabilities, 

having regard to the seriousness of the allegation,242 that the respondents’ 

dominant motive for publishing the matters complained of was something 

foreign to that occasion. When the test is stated in that way, the absurdity of 

the applicant’s claim is exposed. At its heart, it is a conspiracy theory: that the 

respondents, publishers of three of the most respected newspapers in this 

country, set aside entirely their obligations to their readers in order to indulge 

in a collective act of petty spite and revenge.  

6.8 The applicant’s senior counsel opened the applicant’s case by asserting that 

the improper motive of payback for the applicant’s successful demand for an 

apology was shared by Messrs Goodsir, Holden and Kenny.243 

                                                   
237 Hughes v Risbridger [2009] EWHC 3244 (QB), [15]. 
238 Rackham v Sandy [2005] EWHC 482 (QB), [17]. 
239 Henderson v London Borough of Hackney [2010] EWHC 1651 (QB), [33] (Eady J). 
240 [2005] EWHC 482 (QB), [14]. 
241 Defence to proceeding 489/2014, [12(a)], [14(a)], [16(a)] and corresponding paragraphs in the other 

defences. 
242 Briginshaw v Briginshaw (1938) 60 CLR 336, 350, 362–3. 
243 T14/10–13 (McClintock): ‘Now, your Honour, it is clear from these communications – and this will 

be our case – that Mr Kenny, Mr Holden and Mr Goodsir formed an intention on 21 March 2014 to 
exact revenge on Mr Hockey for what they perceived to be a perverse and unreasonable response to the 
21 March article.’  
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6.9 That theory was not, however, pursued in cross-examination of the 

respondents’ witnesses. It was never suggested to Mr Kenny, for example, 

that he wrote the analysis piece that forms part of the matters complained of 

because he was consumed by spite by reason of the publication of an apology 

to his 21 March article.  

6.10 The closest the applicant came to alleging malice on the part of Mr Holden 

was to suggest that ‘at least part of the motivation for publishing this story was 

payback to Mr Hockey for having to apologise to him on 21 March’ 

(emphasis added), a suggestion that Mr Holden rejected.244 Even acceptance 

of that proposition would not, of course, have formed a basis for inferring 

malice, even on the part of Mr Holden alone: to establish malice, the 

improper motive must be dominant. 

6.11 It was put to Mr Goodsir that his principal reason for publishing the matters 

complained of ‘was to get back at Mr Hockey’, but he emphatically rejected 

that suggestion.245  Mr Goodsir also gave uncontradicted evidence that he 

believed a preparedness to publish corrections ‘enhances the reputation of the 

masthead rather than diminishes it’.246 It is submitted that Mr Goodsir was, 

self-evidently, a witness of truth, who throughout the course of cross-

examination made appropriate concessions and gave well-considered, 

credible evidence. In particular, there is no reason to doubt the veracity of the 

unchallenged evidence he gave in respect of his motivations for publishing the 

matters complained of, namely:247 

to tell readers what is happening in their city and in their country. To my mind, the 

information went directly to electors’ sense of confidence in the political process. I 
thought the information and the story raised a real issue for readers and challenged 

perceptions of the fairness of the political process. 

6.12 The applicant’s case on malice thus boils down to mere assertion, based upon 

what might be described as intemperate language in a handful of private 

communications passing internally between members of the respondents’ 

senior editorial team. The parties to those communications gave consistent 

evidence as to how they understood those communications, none of which 

                                                   
244 T475/1–3 (Holden). 
245 T431/7–45 (Goodsir). 
246 Ex R65 (Goodsir), [15]. See also T407/12–35 (Goodsir). 
247 Ex R65 (Goodsir), [41]. 



 

 

70 

supported the applicant’s contention. The applicant is thus driven to make 

submissions that the evidence of all of the respondents’ witnesses should 

relevantly be rejected: a submission that is manifestly untenable having regard 

to their demeanour in the witness box.  

6.13 Further, to make good his malice claim, the applicant needed to show that the 

alleged improper motive was present on the occasion of publication of the 

matters complained of and that it was the dominant motive that actuated 

publication. The applicant did not, however, challenge the motives of any of 

the other witnesses for the respondents for publication of the matters 

complained of, even though they were each involved in the decisions to 

publish in different capacities. 

6.14 No attempt was made, for example, to suggest that Mr Nicholls wrote his 5 

May article because of some improper motive. It was common ground that 

the correction and apology to the 21 March article concerned content that had 

been written by Mr Kenny, not him.248 

6.15 Mr Uhlmann made the decision to publish the matters complained of in the 

Canberra Times.249 It was not suggested that he had any improper motive for 

doing so.  

6.16 Mr Fuller was the print editor for The Age, and Mr Cubby was the print editor 

for the Sydney Morning Herald, on 4 May 2014. They made independent 

decisions that the matters complained of should be published.250 It was not 

suggested that they had any improper motive for doing so. 

6.17 In summary, the applicant’s case in respect of malice is, with respect, 

manifestly hopeless. Having regard to the seriousness of the making of 

allegations of dishonesty, the malice plea ought never to have been made, let 

alone opened upon by senior counsel and then not properly pursued in the 

course of cross-examination, and it ought now to be withdrawn.  

                                                   
248 Ex R62 (Nicholls), [10]. 
249 Ex R69 (Uhlmann). 
250 Ex R70 (Fuller), [41]; Ex R71 (Cubby), [20], [25]–[30]. 
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7 Remedies 

Introduction 

7.1 If, contrary to the above submissions, the court were to find that the 

respondents had defamed the applicant as alleged, and that their defences of 

qualified privilege fail, the court would then need to assess damages.  

7.2 The damages would have to be calibrated to take account of which of the 

various publications complained of by the applicant are found to have 

conveyed any of the imputations complained of by the applicant, and which 

of the imputations complained of by the applicant are found to have been 

conveyed by those publications.  

7.3 Because of the number of possible permutations, it is difficult to do more than 

set out the applicable principles and to make some general observations for 

the assistance of the court. 

Purpose of damages 

7.4 An award of damages serves three purposes: compensation to the applicant 

for the damage to his or her reputation (that is, to the external manifestation 

of the applicant’s character as perceived by others); vindication of the 

applicant’s good name; and a solatium for the distress, hurt and humiliation 

which the defamatory publication has caused.251 

7.5 Aggravated damages may be awarded in a case where the subjective harm 

suffered by the applicant has been increased because of some conduct by the 

respondent which is improper, unjustifiable or lacking in bona fides.252  

7.6 An applicant cannot rely, in aggravation of damages, upon other allegedly 

defamatory publications by the same respondent. In cases where the 

respondent is said to have published several defamatory publications, the 

                                                   
251 eg Broome v Cassell & Co Ltd [1972] AC 1027 (HL), 1125; Uren v John Fairfax & Sons Pty Ltd (1966) 117 

CLR 118, 150. 
252 eg Triggell v Pheeney (1951) 82 CLR 497, 514. 
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applicant should make each publication the subject of separate causes of 

action.253  

7.7 Aggravated damages are a form of compensatory damage.254 Damages are 

not awarded to punish the respondent; indeed, exemplary damages have been 

expressly abolished in defamation actions in Australia.255  

7.8 By section 34 of the Defamation Act 2005 (NSW) and the corresponding 

provisions of the defamation legislation of Victoria and the Australian Capital 

Territory, the court must ‘ensure that there is an appropriate and rational 

relationship between the harm sustained by the plaintiff and the amount of 

damages awarded.’ 

7.9 Every defamation case turns on its own facts. Comparing damages verdicts 

from one case to another is a fraught exercise, particularly because of the 

relevance of hurt feelings, and the importance of being able to observe the 

demeanour of an applicant in the witness box.  

Multiple publications and proceedings 

7.10 By section 35 of the Defamation Act 2005 (NSW) and the corresponding 

provisions in the defamation legislation of Victoria and the Australian Capital 

Territory, the maximum amount of damages for non-economic loss that may 

be awarded in defamation proceedings, as adjusted in accordance with 

section 35(3), is currently $366,000. The cap may be exceeded ‘if, and only if, 

the court is satisfied that the circumstances of the publication of the 

defamatory matter to which the proceedings relate are such as to warrant an 

award of aggravated damages.’256 

7.11 Introduction of the statutory cap on non-economic damages has led in a 

number of instances to plaintiffs issuing multiple proceedings, whether 

against the same or different defendants, in respect of publications conveying 

the same or materially the same imputations. In Buckley v Herald & Weekly 

                                                   
253 eg Chesterton v Radio 2UE Sydney Pty Ltd [2010] NSWSC 47, [14]–[15]; Palace Films Pty Ltd v Fairfax 

Media Publications Pty Ltd [2010] NSWSC 415, [12]. 
254 Uren v John Fairfax & Sons Pty Ltd (1966) 117 CLR 118, 149. 
255 Defamation Act 2005 (NSW) s 37 and cognate provisions in Victoria and the ACT. 
256 Defamation Act 2005 (NSW) s 35(2) and cognate provisions in Victoria and the ACT. 
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Times Pty Ltd, Nettle JA, with whom Ashley and Weinberg JJA agreed, 

observed that, at least in cases not involving an abuse and not falling within 

section 23 of the Act, plaintiffs have a right to do so.257 In the present matters, 

the respondents do not contend that there is anything improper about the 

applicant having issued three distinct proceedings in relation to what are 

obviously related matters.  

7.12 Nonetheless, the applicant has conducted his case on the basis of a single 

substantive event; namely, the publication, albeit by three respondents and via 

different media of communication, of the matters complained of. The 

imputations complained of are the same, or subsets of one another, in respect 

of all publications sued upon. No attempt was made to suggest that the 

applicant suffered different or distinct damage at the hands of any particular 

respondent, or by reason of the fact that the matters complained of were 

published via any particular medium of communication. 

7.13 The court must also have regard to section 38(1)(d) of the Act, by which it is 

admissible, in mitigation of damages, that ‘the plaintiff has brought 

proceedings for damages for defamation in relation to any other publication 

of matter having the same meaning or effect as the defamatory matter’. That 

provision reflects the position at common law, the rationale for which is to 

‘avoid an overlapping of damages’. 258  The respondents rely on section 

38(1)(d) in mitigation of damages.259 

7.14 In the respondents’ submission, taking each of those matters into account, 

and the court’s obligation under section 34 of the Act to ensure an 

appropriate and rational relationship between the harm sustained by the 

plaintiff and the amount of damages awarded, these three proceedings are 

best viewed as a single substantive dispute. 

                                                   
257 (2009) 24 VR 129, [12]. 
258 Dingle v Associated Newspapers Ltd [1961] 2 QB 162 (CA) (appeal dismissed [1964] AC 371 (HL)). See 

also Lewis v Daily Telegraph Ltd [1964] AC 234 (HL), 261. 
259 Defence in the SMH proceedings, [17]; defence in The Age proceedings, [25]; defence in the Canberra 

Times proceedings, [13]. 
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Damage to reputation 

7.15 The respondents concede that the imputations sued on by the applicant are 

each defamatory, although some are, plainly, more serious than others. An 

allegation of actual bribery is, for example, more serious than an allegation of 

a preparedness to accept a payment, or an allegation of knowingly accepting 

money by way of fundraising from a corrupt person. 

7.16 It is thus impossible to direct precise submissions going to the question of 

damage to the applicant’s reputation without knowing which of the 

imputations complained of by the applicant will be found by the court to have 

been conveyed, and by which publications.  

7.17 It should be observed, however, that ordinary reasonable readers of the 

matters complained of will have understood them in the context of the nature 

of the political discourse which occurs in Australia’s robust representative 

democracy. That appears to be a matter of common ground, and it is in any 

event notorious and beyond argument.  

7.18 The evidence showed that the applicant himself regularly uses robust and 

inflammatory language to criticise his political opponents, branding them at 

times as liars, incapable of telling the truth, shrill and hysterical, hypocrites, 

disgraceful, stupid, flawed and desperate.260 The applicant did not resile from 

the use of such language; indeed, he admitted that: 

(a) robust language is part and parcel of life in a robust democracy;261  

(b) there are in this country constant and heated debates about both 

policy and personality;262  

(c) he gives as good as he gets when it comes to criticism of his political 

opponents;263  

(d) it is part of the rough and tumble of political life to call his opponents 

hypocrites, as they do him;264  

                                                   
260 Exs R24–30.  
261 T66/6 (Hockey). 
262 T66/8–9 (Hockey). 
263 T66/11–12 (Hockey). 



 

 

75 

(e) he held and expressed publicly the view that former Prime Minister 

Julia Gillard had engaged in disgraceful conduct;265  

(f) he considers it appropriate to accuse political opponents of being 

hypocrites on transparency;266 and 

(g) it is part and parcel of political debate to accuse political opponents of 

engaging in stupid and flawed attacks that are a disgrace, sexist and 

desperate lies.267 

7.19 That nature of Australia’s representative democracy, in which political 

leaders are routinely exposed to the blowtorch of public scrutiny and robust 

criticism, is a feature of Australian life that will have been well known to 

ordinary reasonable readers of the matters complained of. Ordinary 

reasonable readers will understand criticism of political leaders in that 

familiar context. 

7.20 The respondents do not mean by any of the above to suggest that publication 

of the matters complained of, if they conveyed any of the imputations 

complained of by the applicant, will not have damaged the applicant’s 

reputation. The point they seek to make is that the degree of damage will 

have been tempered by readers’ understanding of the way in which political 

discourse is carried out in this country. 

7.21 That point can be further illustrated by reference to the reaction that in fact 

occurred to the publication of the matters complained of. 

7.22 The applicant seeks to demonstrate actual damage to his reputation by 

reference to communications received by his office. 268  Caution must be 

exercised in considering that submission. In the first place, as the applicant 

himself conceded, the communications he chose to put before the court were 

selective: as the applicant put it, ‘my office keeps the support ones’269 (that is, 

                                                                                                                                                  
264 T69/18–19 (Hockey). 
265 T70/46–47 (Hockey). 
266 T72/9–10 (Hockey). 
267 T72/27–35, T73/3–12 (Hockey). 
268 Ex A12 (Hockey), [65] and JBH-20. 
269 T192/30–43 (Hockey). 
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those favourable to the applicant). The inference is thus that the handful of 

communications produced by the applicant (there are only 8 for the period 5–

7 May 2014) are the worst that could be found.  

7.23 Secondly, when those communications are considered, none suggests that the 

readers in question understood the matters complained of to have conveyed 

any of the imputations complained of by the applicant in these proceedings. 

Not one of the communications refers to bribes or other payments going into 

the applicant’s own pocket, and none refers to the receipt of payments from 

the Obeid family.  

7.24 It thus appears that if the applicant’s reputation was damaged by publication 

of the matters complained of in the eyes of those who communicated with the 

applicant’s office, the damage had nothing to do with any of the imputations 

of which the applicant complains. 

7.25 In any event, to the extent that it is relevant, a fairer representation of the way 

in which the applicant’s reputation may have been affected by publication of 

the matters complained of may be derived by considering the 

communications received by the respondents. The respondents will tender the 

whole of those communications,270 without the selectivity that characterised 

those tendered by the applicant. 271  Overwhelmingly, the communications 

received from readers of the matters complained of do not suggest that they 

understood them in the senses alleged in the imputations complained of by 

the applicant.  

7.26 It is a fact of life for any prominent politician for a major party that at any 

given time a very significant proportion of the Australian community will 

have already made up their minds about him or her, whether positively or 

negatively, and will not have their views shifted by any particular news item. 

Some will dismiss whatever they read on the basis that it does not accord with 

their views or because they assume a bias on the part of the item; others will 

read items in a manner that reinforces their existing views. These matters tend 

against a contention that the matters complained of will have had any 

                                                   
270 To be tendered at the commencement of closing arguments. 
271 Ex A61. 
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significant, or lasting, impact upon the reputation of the applicant in the eyes 

of the Australian community.  

7.27 Finally, it ought be taken into account that it has not been suggested that the 

applicant suffered any loss of reputation among his colleagues as a result of 

the matters complained of. The matters complained of have obviously not 

affected his appointment as Treasurer of the Commonwealth.  

Vindication 

7.28 If the applicant succeeds in these proceedings, publication of the judgment of 

the court can be expected, in the context of proceedings of the present 

prominence, to have the effect of fully vindicating the applicant’s reputation.  

7.29 The judgment of the court can be expected to be very widely reported, 

including by the respondents themselves. The result of the proceedings will in 

that way likely come to the attention of all those who may have thought less 

of the applicant by reason of having read the matters complained of.  

7.30 This is thus not a case where the damages award needs to be calculated so as 

‘to convince a bystander of the baselessness of the charge.’272 

Hurt feelings 

7.31 It is somewhat difficult to know what to make of the applicant’s evidence in 

relation to his hurt feelings.  

7.32 On the one hand, the applicant said, in unequivocal terms, that he was 

devastated by the matters complained of. 

7.33 On the other hand, however: 

(a) the applicant said he had ‘barely’ read the matters complained of,273 

and had not focused on every single word or graphic;274 

                                                   
272 Broome v Cassell & Co Ltd [1972] AC 1027 (HL), 1071 (Lord Hailsham). 
273 T134/9 (Hockey). 
274 T134/16–135/1 (Hockey). 
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(b) despite admitting that aspects of the North Sydney Forum website and 

membership form attributing words to him and making promises 

concerning him and in his name were ‘massively overplayed’, 275 

‘inaccurate’,276 ‘clearly misleading’277 and ‘of grave concern’ to him,278 

he said that he had done nothing to investigate the North Sydney 

Forum or its website before coming to court to give his evidence;279 

(c) indeed, when pressed, the following exchange occurred:280 

Dr Collins: Now, it’s a matter of concern to you, isn’t it, that this form is so 
gravely misleading? — Well, it is. As I understand it, it entirely is, yes. 

After these articles were published, Treasurer, did you not conduct any 

investigation into the operations of the North Sydney Forum, and what it 
was doing by reference to your name? — Well, no, because I have been 
working as Treasurer of Australia, doing my job for the people of Australia, 

and in relation to the articles themselves, after consulting with the lawyers, 
the — well, I can’t say what the advice was, can I, your Honour, it is 

patently clear that the claims made against me, from my perspective, were 
defamatory. 

(d) the applicant denied even being aware of the membership structure of 

the North Sydney Forum, despite it having been reproduced by way of 

graphics, and described in detail, in the matters complained of;281 

(e) as observed earlier, the matters complained of were published in the 

context of Australia’s robust political culture—one in which the 

applicant is a senior participant who ‘gives as good as he gets’ and is 

not shy of branding his opponents using inflammatory language;282  

(f) the applicant had himself criticised former Prime Minister Kevin 

Rudd, by sending a tweet making related allegations to that of which 

he complains here, namely ‘Access to Rudd, at a price … FACT’,283 

even though it appears from the source material related to the tweet 

                                                   
275 T89/1–2 (Hockey). 
276 T110/29, T136/25–46 (Hockey). 
277 T140/6–16 (Hockey). 
278 T140/18, 41–2 (Hockey). 
279 T137/1–2 (Hockey). 
280 T140/41–141/3. 
281 T89/29–T90/3 (Hockey). 
282 See paras 7.17–7.19. 
283 [Document to be tendered]. See T63/22-64/1 (Hockey). 
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that the allegation against Mr Rudd had been convincingly denied and 

so was not a ‘fact’ at all;284 and 

(g) the applicant accepted that it was part of Australian political life to 

face questions that make explicit allegations of wrongdoing.285  

7.34 The respondents do not seek a finding in relation to the credit of the applicant 

as a witness. They do observe, however, that in a number of respects, the 

applicant’s evidence was unsatisfactory and must be approached with 

caution: 

(a) the applicant’s recall of key events was often non-existent or extremely 

vague; 

(b) the applicant’s demeanour often resembled that of a politician seeking 

to avoid answering direct questions, rather than that of a witness 

seeking to provide helpful evidence to the court; 

(c) the applicant’s evidence that he conceived of the North Sydney Forum 

because ‘there was no Chamber of Commerce in North Sydney and I 

was very keen to set up a Chamber of Commerce’ 286  was clearly 

wrong; the true position was that there had been in existence a North 

Sydney Chamber of Commerce since about 1990, which had been 

relaunched by the applicant himself in April 2003, and promoted by 

the applicant as recently as February 2014;287 

(d) while the applicant sought at times to maintain that the North Sydney 

Forum was not a fundraising body related to his re-election, on at least 

one occasion, before backtracking, he admitted that that was what it 

was,288 and in any event the point was unarguable having regard to the 

objectively established facts, unless it is now to be contended on behalf 

of the applicant that the North Sydney Forum has publicly engaged in 

                                                   
284 [Document to be tendered]. See T64/3-8; 64/41-65/36 (Hockey). 
285 T74/39–45 (Hockey). 
286 T76/23–28 (Hockey). 
287  Supporting documents to be tendered at the commencement of closing submissions. See also 
T127/33–T131/9 (Hockey). 
288 T154/5–11 (Hockey) (but cf T154/37–40). 
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a form of fraud by making misleading and deceptive representations in 

trade and commerce as to the nature of its activities;289 

(e) the applicant maintained that the North Sydney Forum was a ‘small 

business forum’,290 when the evidence was that it had many members 

who were very large corporations, as well as other businesses and 

professional lobbyists with vested interests, many with little or no 

apparent connection to North Sydney;291  

(f) despite his attempts to distance himself from any understanding of the 

functions, activities and operations of the NSF, it was clear that the 

applicant had in fact attended many NSF functions over a period of 

nearly five years;292 

(g) the applicant had authorised, and stood by in his oral evidence, a press 

release asserting that he had had no involvement in the return of funds 

by the North Sydney Forum to Australian Water Holdings,293 when 

the true position was that he had had a discussion with his Chief of 

Staff about the matter, 294  who understood the applicant to have 

directed him to instruct the forum to return the funds;295 

(h) the applicant said he was upset about not having been given adequate 

notice of the substance of the matters complained of, but under cross-

examination admitted that it was clear from the questions that were 

put to him that the respondents were planning to publish an article 

that would explore the extent of his role in the conception and 

operation of the NSF,296 focusing on the period after he had become 

Treasurer,297 and explore a connection between membership of the 

                                                   
289 See eg exhibits R30, R31, R32, R33. 
290 T144/5–34 (Hockey). 
291 Membership list to be tendered at the commencement of closing submissions. See also T145/20–
T151/34 (Hockey). 
292 See exhibits R34, R35, R36, R37, R38, R39, R41, R42, R43, R44, R45, R46, R47, R48, R49, R50, 
R51, and the oral evidence given by the applicant at T90/36–T116/30 (Hockey). 
293 Ex A21 (Hockey), JBH-3 (page 22), last paragraph. 
294 T156/42–159/18 (Hockey). 
295 Document to be tendered at the commencement of closing submissions. See also T158/44–46, 

T159/17–18 (Hockey). 
296 T175/38–39 (Hockey). 
297 T176/1–6 (Hockey). 
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forum and at least two areas of controversial government policy or 

review, namely the FoFA legislation and the review of the Fair Work 

Act;298 

(i) it was also clear that the applicant knew or must have known that the 

respondents were intending to connect the payment of membership 

fees to the North Sydney Forum to access to him—the 21 March 

article that had so upset the applicant had concerned the return of 

membership fees to Australian Water Holdings; information about the 

return of those fees had been provided by the applicant’s own office; 

and the questions provided to the applicant prior to publication of the 

matters complained of enquired as to his attendance at North Sydney 

Forum events and the identities of forum members who were present; 

(j) the applicant admitted that he had not given any thought at the time 

to the sort of article to which the questions put to him might relate;299 

and 

(k) the applicant admitted that almost all of the questions, other than the 

first one, were legitimate questions to be put to him, despite the fact 

that he approved a response declining to answer any of the questions 

and instead referring the respondents to the North Sydney Forum.300 

7.35 When all of these matters are taken into account, the respondents submit that, 

if it comes to an assessment of damages, only a modest component on 

account of hurt feelings is warranted.  

Aggravated damages 

7.36 This is not a case that warrants an award of aggravated damages. The 

respondents have not engaged in any conduct that could properly be 

described as improper, unjustifiable or lacking in bona fides. 

7.37 The matters complained of were published in the course of ventilating a 

subject of significant public interest, concerning the public functions of a 

                                                   
298 T176/34–177/35, T178/4–6 (Hockey). 
299 T174/45–T175/2 (Hockey). 
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senior politician in the context of political fundraising activities. The 

respondents delivered detailed questions to the applicant, giving him an 

opportunity to put his side of the story. No complaint was made at any time 

by the applicant or his office that there was insufficient time to respond.  

7.38 The respondents have not at any time contended that the imputations 

complained of by the applicant are true; indeed, they have repeatedly and 

forcefully disclaimed both an intention to convey those imputations and any 

belief in their truth.  

7.39 The respondents have not pleaded any defences that were bound to fail. 

Rather, they have properly and responsibly focused their defences upon 

matters that are plainly arguable: the meaning of the matters complained of, 

and the scope of the Lange and section 30 qualified privilege defences.  

7.40 In their conduct at trial, the respondents have behaved as should be expected 

of responsible litigants. The questioning of the applicant was relevant, 

appropriate and at all times within proper bounds. The respondents did not 

waste the time of the court, electing to cross-examine only two of the 

applicant’s eight witnesses. They have not urged upon the court an adverse 

finding as to the applicant’s credit. The relevance of every material part of the 

cross-examination conducted of the applicant has been demonstrated by the 

references set out in this outline of closing submissions.  

7.41 There is nothing in the assertion advanced on behalf of the applicant that the 

matters complained of somehow form part of a campaign against him by the 

respondents. The respondents are the publishers of three of this country’s 

most important newspapers. The proposition that they ought not to scrutinise 

the public conduct of the Treasurer of the Commonwealth in a critical way 

only needs to be stated to be seen to be without merit.301  

Injunctive relief 

7.42 Whether injunctive relief is appropriate is a matter which will depend upon 

the findings of the court as to which of the imputations complained of by the 

applicant have been found to have been conveyed, and by which publications. 

                                                   
301 See also para 7.6. 
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The respondents therefore wish to reserve their position in relation to the 

appropriateness of injunctive relief until delivery of the court’s reasons for 

judgment.  

 

Dated: 15 March 2015 

 

M J COLLINS 

 

A T S DAWSON 


