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A. BACKGROUND 

Proceedings  

1. The procedural background to these proceedings is set out in the Applicant’s Outline of 

Opening dated 6 March 2015 (“A’s opening”). 

Evidence 

2. The applicant relies on the following affidavits: 

(a)  Affidavit of Joseph Benedict Hockey sworn 25 September 2014 (Ex A21) 

(“JH1”); 

(b)  Affidavit of Joseph Benedict Hockey sworn 30 January 2015 (Ex A22) (“JH2”); 

(c)  Affidavit of Grant Ronald Lovett 24 affirmed September 2014 (Ex A57) (“GL”); 

(d) Affidavit of Gemma Elizabeth Daley sworn 25 September 20140 (Ex A50) 

(“GD1”); 

(e) Affidavit of Paul Francis sworn 18 September 2014 (Ex A59) (“PF”); 

(f) Affidavit of Andrew Burnes sworn 23 September 2014 (Ex A55) (“AB”); 

(g) Affidavit of Robert James Lee Hawke affirmed 25 September 2014 (Ex A56) 

(“RH”); 

(h) Affidavit of Andrea Felise Rejante sworn 25 September 2014 (Ex A60) (“AR”); 

(i) Affidavit of John Joseph Fahey sworn 8 October 2014 (Ex A58) (“JF”); 

(j) Affidavit of Gemma Elizabeth Daley sworn 30 January 2015 (and resworn on 6 

March 2015) (Ex A51) (“GD 2”). 

3. The respondents rely on the following affidavits: 

(a)  Affidavit of Sean Richard Nicholls affirmed 27 November 2014 (Ex R62) (“SN”); 

 (b)  Affidavit of Mark Gerard Kenny affirmed 27 November 2014 (Ex R64) (“MK”); 
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 (c)  Affidavit of Darren John Goodsir affirmed 28 November 2014 (Ex R65) (“DG1”); 

 (d)  Affidavit of Andrew John Holden affirmed 28 November 2014 (Ex R68) (“AH”); 

(e)  Affidavit of Benjamin Cubby affirmed 28 November 2014 (Ex R71) (“BC”); 

(f)  Affidavit of Mark William Fuller affirmed 28 November 2014 (Ex R70) (“MF”); 

(g)  Affidavit of Mark Ian Uhlmann affirmed 28 November 2014 (Ex R69) (“MU”); 

(h) Affidavit of Darren John Goodsir affirmed 10 March 2015 (Ex R66) (“DG2”). 

Credit 

4. The factual dispute between the parties primarily relates to the motives of the 

respondents in publishing the matters complained of. 

Applicant 

5. The applicant’s evidence went to his hurt to feelings, and damage to reputation.  Despite 

being cross-examined for over a day, he was not challenged in relation to those matters.  

His evidence was clearly honest and should be accepted.  Notably he was not challenged 

in relation to the content of his conversations with Mr Hywood as outlined in JH2. 

6. In relation to the truth or falsity of the facts pleaded in sub-paragraph 14B(x) relating to 

the NSF (see particulars (a) – (h), (l), (m) and (n)) there is hardly any dispute about the 

correctness of those facts.   

7. The only real dispute in relation to particular (f) is that membership of the NSF does not 

give rise to an entitlement to attend up to 10 events with the applicant per year.  

Consideration of the NSF website evidences that the respondents are incorrect about that 

assertion: Ex R31, R33.  Mr Hockey only attended 5-6 NSF functions per year: T41.40.  

His evidence in relation to that was not challenged. 

8. It is also not correct to characterise the members of the NSF as “a select group” but in 

any event this is not a matter that Mr Hockey was able to give evidence about as he has 

never seen a membership list: T144.36. 
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9. The other particulars in sub-paragraph 14B(x) are matters not within the applicant’s 

direct knowledge and are matters to be proved by the respondents with direct evidence. 

10. The respondents cross-examined the applicant about other matters, outside of the 

particulars for many hours.  It is difficult to discern the relevance of any of these matters 

in circumstances where the Treasurer’s credit was not challenged in relation to any fact 

in issue. 

11. The Treasurer gave sincere and direct evidence and was clearly attempting to assist the 

Court with honest evidence.  His evidence should be accepted. 

Gemma Daley 

12. Gemma Daley’s evidence was not challenged in any material respect.  To the extent she 

disagreed with Mr Kenny about their conversation on 18 March 2014, her evidence 

should be preferred in light of her contemporaneous note of the conversation: Ex A54. 

Sean Nicholls 

13. Mr Nicholls’ approach to giving evidence evinced both defensiveness and a clear 

intention to assist his employer in the case.  Some of his evidence stretched credulity and 

his credit was diminished as a result. 

14. Mr Nicholls resisted the plain meaning of a number of documents including the 21 

March article, the email from Mr Goodsir about crucifixion, his emails relating to the 

“Friends of Joe” graphic and what a person would understand from the 13 questions he 

posed to the Treasurer on 2 May 2014. 

15. His evidence about the meaning of “privileged access” and his refusal to accept that the 

access given by the Treasurer at the 400 other events was no different to that available to 

NSF members was incredible.  His persistence in refusing to focus on the quality of the 

“access” as opposed to how it occurred diminished his credit substantially.  He was 

determined not to make logical and reasonable concessions when he perceived that they 

would not assist his employer’s defence. 
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Mark Kenny 

16.  Mark Kenny was generally a credible witness, but his oral evidence should be preferred 

over his affidavit evidence.  

17. Mr Kenny ultimately accepted that if something was for sale it could be bought and that 

if a politician could be bought he is corrupt (although he disagreed that his article made 

that allegation): T360.37. 

18. He also accepted that the “gold-card entry” reference in the article meant that you might 

be able to have some influence on the Treasurer’s decision and that he was selling his 

public office: T367.17.   

19. Mr Kenny gave evidence about the National Press Club which also offers members, 

sponsors and others access to politicians, including the sponsors of the press club who 

get to meet with the politicians prior to them speaking and get to sit next to them during 

the event.  The sponsorship amounts paid for those “privileges” are confidential: 

T370.22-371.13. 

Darren Goodsir 

20. Mr Goodsir accepted that privileged access means access not given to others: T435.15.   

He also agreed that if the Treasurer was not granting privileged access, then there would 

be no story: T435.10. 

21. He also accepted that there was nothing surprising in the fact that the Treasurer might 

speak to thousands and thousands of people a year about matters involving his portfolio: 

T435.36. 

22. He accepted that there was no difference in the quality of the access granted to the NSF 

members – only that they pay for it: T436.1-6. 

23. Mr Goodsir also accepted that “Treasurer for sale” meant that the applicant can be 

bought: T429.8; T429.27.   However, he would not then accept that alleged that he was 

corrupt: T429.11. 
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24. His evidence thereafter was discreditable.  He conflated the issues of the nature of the 

occasion (dinner, cocktails, private home etc) and the quality of the access.  He refused 

to answer a question when asked to assume that what the Treasurer does at NSF 

functions is the same as a Rotary Club.  His refusal is indicative of the untruthfulness of 

his earlier answers. 

25. Mr Goodsir’s evidence about his motive in deciding to publish the matters complained of 

should not be accepted, particularly in the face of his own texts and emails – which he 

incredibly tried to misconstrue when giving evidence. 

Andrew Holden 

26. Mr Holden entered the witness box determined not to respond to questions in a way that 

might assist the applicant’s case.  That was immediately apparent from his ridiculous 

interpretation of the 21 March article.  Unlike Mr Kenny and Mr Goodsir, who made fair 

concessions about that article and its meaning, Mr Holden declined to make those logical 

concessions – a matter going to his credit. 

27. His asserted interpretation of the texts and emails between himself and others, including 

Mr Goodsir in March and April 2014 was contrary to the plain meaning of those 

documents and clearly self-serving and false. 

Mark Uhlmann 

28. Mr Uhlmann was attempting to assist the Court. 

Mark Fuller 

29. Mr Fuller’s evidence about the meaning of the headlines used by the respondents should 

not be accepted. 

Benjamin Cubby 

30. Mr Cubby’s evidence was unsatisfactory and should not be accepted.  In particular in 

relation to the meaning of the headlines used by the respondents. 
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Mr Hockey 

31. The applicant was born and grew up in North Sydney and, for most of his life, has 

played a significant role in his community by his membership in local clubs and his 

support of a number of organisations, including the Humpty Dumpty Foundation: [2] – 

[7] JH1; [6] – [8] PF. 

32. He has also made a significant contribution to the community as a politician, having 

been elected as the Member of North Sydney in March 1996.  He has since served as 

Minister for Financial Services and Regulation, Minister for Human Services, Minister 

for Employment and Workplace Relations, Minister Assisting the Prime Minister for the 

Public Service, Shadow Minister for Health and Ageing, Manager of Opposition 

Business in the House of Representatives, Shadow Minister for Finance and Shadow 

Treasurer: [8] – [13] JH1. 

33. The applicant was appointed Treasurer of the Commonwealth of Australia on 18 

September 2013: [14] JH1. 

North Sydney Forum 

34. The North Sydney Forum (“NSF”) is a business name for the Liberal Party which was 

established when the applicant was in opposition in 2009: [40]; [45]; [62]; [64] SN.   

35. The NSF charges membership fees which entitle members to attend a number of 

functions throughout the year, for the purposes of networking with each other and in 

order to hear speakers including State and Federal politicians, including the applicant: 

[62]; [64] SN. 

36. The NSF membership fees are political donations to the Liberal Party and are disclosed 

as such.  The funds are generally distributed to marginal seats.  The operation of the NSF 

is no different to similar organisations on both sides of politics: [40]; [45]; [62]; [90] – 

[93] SN; DG-12. 

37. Mr Hockey is not involved in all of the operations of the NSF and is not on its 

committee.  He required an assurance that it was set up correctly, but otherwise did not 

micromanage its establishment or administration.  He was not intimately involved in its 

operation: T77.8; T79.37-80.2; T80.25-35; T86.30; T99.5-12. 
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38. The North Sydney FEC is a division of the Liberal Party which is the primary body that 

preselected the applicant and supports him and raises money for his re-election.  It is 

different and distinct to the NSF: T81.27-32; T84.26-31; T94.16-28. 

Access to the Treasurer 

39. The evidence demonstrates that the matters complained of are misconceived to the extent 

they allege that the applicant was offering privileged access to NSF members.  

40. Members of the NSF are not entitled to any greater access to the applicant than any other 

person who seeks to see him.  Mr Hockey attended events organised by the NSF, he 

spoke at those events and people spoke to him, people who were not members of the 

NSF also attended those events: T112.13-31.  He attended 5 or 6 NSF events per year, 

which represents about 1% of the number of events he attends each year: T141.40; 

142.32; 184.22. 

41. Mr Hockey travels the nation giving access to persons for free.  He engages with the 

community all of the time, he has meetings with constituents, he meets with Rotary 

clubs, country women’s associations and the like (T184.29-185.30): 

Treasurer, you accept, don’t you, that the ordinary person in the street doesn’t get to come 

to a private VIP dinner at which you’re in attendance without becoming a membership of 

a – without becoming a member of a body such as the North Sydney Forum and paying 
their $22,000?---No.  You’re dead wrong.  In fact, I have travelled to different parts of 

the country and done functions for free.  I speak at Rotary for free, I speak at chambers 

of commerce for free, I speak at ACOSS for free, I speak at Country Women’s 

Associations for free.  The list is long. 
 

And - - -?---And I don’t – and they – no one has preferred access to the Treasurer. 

 
And you speak at private VIP functions of members of the North Sydney Forum who have 

paid their $22,000 for membership?---I speak at those functions as I speak at functions 

where I travel, you know, four hours by car to Bunberry - - -  
 

Just - - -?--- - - - to speak for $15 apparently as a fundraiser for the Country Women’s 

Association. 
 
And that’s access – when you attend a private VIP function with the North Sydney Forum, 

that’s access to which the ordinary person in the street can’t obtain?---Well, they could. 

 
By paying their $22,000?---No.  They could be invited as a guest or they could actually 

be invited by me or others. 
 
Yes.  Are you cavilling with the notion that the North Sydney Forum is providing preferred 

access to its members?---I’m sorry?  With the - - -  
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You’re cavilling – you’re contesting my proposition that the - - -?---That it’s particular 

preferred access.  Well, it – self-evidently, Dr Collins.  I mean, I am engaged with the 

people and the community all the time.  People come up to me all the time. 
 
Yes?---Everywhere I am, from the kids’ soccer to the shopping centre.  People ask me – 

any constituent that demands to have a meeting with me, you know, we move heaven 

and earth to give them that meeting simply because they’re a constituent.  Others as well 

correspond with me.  I meet with them, I correspond with them insofar as I can. 
 

Yes.  You don’t go to private VIP meetings with people who come up to you in the street, 

Treasurer, do you?---Well, I – I have, yes, in the past, absolutely.  People that come up to 

me in the street and said I want to have a meeting with you about a particular issue, I 

say, okay, well, we can do it or either we can’t do it.  It depends. 

 

Yes?---And your definition of VIP, well, they’re the VIP in the world I occupy. 

 

Do you have those dinners at places like the private dining room of Prime and Aria, 

Treasurer?---I have had many dinners at many restaurants.  All too many. 

42. Had the respondents put the allegation (as they were obliged to do as a matter of 

fairness) “privileged access” in exchange for “tens of thousands of dollars” to the 

Treasurer prior to publishing the matters complained of, he would have had the 

opportunity to respond as he did in the witness box.  This is one reason why their case on 

reasonableness is hopeless, and must fail, as discussed below. 

21 March article 

43. On 18 March 2014 Mr Kenny made an enquiry of the applicant’s office and spoke to Ms 

Daley.  She informed him that the AWH monies were paid by the NSF and the NSF 

returned that money: [1] GD2; Ex A54; T204.1. (c.f. [13] MK which is clearly 

incorrect). 

44. On 19 March 2014 the respondents published two articles about a repayment to 

Australian Water Holdings (“AWH”) a company that was alleged to have a connection 

to the Obeid Family: SRN-3. 

45. The applicant spoke to his Chief of Staff Mr Lovett about the $22,000 and expressed his 

frustration and his hope that the NSF would repay the additional monies: T156.1. 

46. On 20 March 2014 the applicant’s office released a statement to the effect that the NSF 

had returned a further $22,000 in annual membership fees to AWH: [4] GD1; [18] MK; 

[7] SN. 
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47. In the early hours of 21 March 2014 an article was published online by the respondents 

entitled “Libs forced to repay more tainted cash from AWH” (in the SMH) and “Hockey 

pays back $22,000 linked to Obeid company” (in the Age) (“21 March article”): [15]; 

[16] JH1; JBH-1; JBH-2.  The 21 March article directly asserted that the applicant had 

personally received and repaid the money to AWH.  That assertion was incorrect.   

48. Mr Hockey read the 21 March article in the early hours of 21 March and asked his press 

secretary, Ms Daley, to contact the publishers to have it corrected: [17] JH1.  Ms Daley 

telephoned Mr Kenny and alerted him to the error and he agreed to (and did at about 

1:00am) amend the online version of the 21 March article: [23] – [27] MK.  Mr 

Hockey’s office also issued a statement about the factual errors in the 21 March article in 

the early hours of the morning: JBH-3. 

49. Mr Hockey telephoned Darren Goodsir, the Editor of the SMH and requested an 

apology.  When he did not receive a call back from Mr Goodsir, he telephoned Mr Greg 

Hywood, CEO of Fairfax Media Limited to request an apology: [20] – [22] JH1.   

50. Mr Hywood then telephoned Mr Goodsir and informed him that the Treasurer was 

“insistent that there be a correction and an apology.  He was very upset”: [17] DG1. 

51. Mr Goodsir sent a text message to Mr Hockey noting that he was “more than happy to 

discuss your concerns.  I have a view to a statement in the newspaper tomorrow morning 

and a suitable annotation…”: [18] DG1.  Notably Mr Goodsir did not inform the 

applicant that he had agreed to an apology.  It is clear that Mr Goodsir had not agreed to 

publish an apology at that time: T397.35-404.25.  Mr Hockey immediately telephoned 

Mr Goodsir but his call went unanswered: T401.40. 

52. Mr Goodsir immediately returned Mr Hockey’s call and spoke to him at about 2:37pm. 

Mr Hockey informed him that he “would like an apology as well as a correction” and Mr 

Goodsir responded “Let me consider that”: [7] DG2.  Again it is clear that Mr Goodsir 

had not yet agreed to an apology at that time: T397.35-404.25; c.f. [14]; [15]; [17] DG1.   

53. During that same conversation Mr Goodsir chastised the Treasurer for going above his 

head and speaking to Mr Hywood, a matter about which he was clearly annoyed: [7] 

DG2.  He agreed that he was “mildly irritated” about that: T403.41. 



 

 

11 

 

 

54. At 3:58 pm the applicant sent a text to Mr Goodsir noting that the caption “Joe Hockey 

has repaid $33,000” had still not been corrected online: [18] DG1. 

55. Mr Hockey spoke to Mr Hywood a second time that day, Mr Hywood informed the 

applicant “I have spoken to the Editor.  I have got you an apology”.  He also delivered 

the following warning “Be thankful that you are getting what you are.  You want to hope 

that if an issue like this gets to Court, you are not another Craig Thomson”: [2] JB 2.  

This evidence was not challenged by the respondents. 

56. An apology was ultimately published: JBH-5. 

Respondents’ reaction to 21 March article and apology 

57. Unbeknownst to the applicant, the editors of the Age and the SMH were furious about 

the applicant’s request to amend the 21 March article and his demand for an apology.  

They communicated with each other on this topic via text and email in very direct, and 

somewhat startling terms on 21 March 2014, including as follows (see [12] DG1; DG4; 

[34] MK; [12] SN): 

a. Goodsir 6:35am “I got called at 2:15am by hockey presser.  They have a fucking 

hide!” 

b. Holden 6:38am “…Simplest approach is to dig into NSF…Beyond that fuck him.  

Story was accurate at time of writing and there’s a million defences to any 

defamation claim…” 

c. Forbes 8:48am “Yes, it’s effectively his fundraising body.  Accurate but critical 

story the way to go, not apology.” 

d. Kenny 8:49am “Agree.  Sorry about late text.  His minder rang at 1 am and then 

several times after that.” 

e. Holden 8:50am “No probs at all.  Amazing they freeze us out and then think they 

have the relationship that allows them to call in the middle of the night.” 

f. Goodsir “…I feel pissed off they called me so early but I’m of a different view…” 
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g. Kenny “I think his [the applicant’s] interpretation of it [the 21 March article] is 

completely perverse” 

h. Nicholls “I can’t believe what an overreaction this is!  He is really splitting 

hairs…it’s a bit glass-jawed.” 

i. Goodsir 5:29pm “Given where we are at, are we not better to have a red hot go at 

this issue next week, and really go for it…After the day we’ve had, I ain’t going to 

run this – but am more than keen to develop a North Sydney Forum plan for next 

week.” 

58. At about 6:45 pm Mr Goodsir instructed Mr Nicholls to “drop all other work and be full 

time on digging into NFS”.   He informed Holden, Forbes and Judith Whelan that “He 

[Nicholls] is very excited by this…we want to know everything about the NSF…everyone 

who had anything remotely involved in this slush fund…”: DG-6; [26] SN.  He also said 

to Nicholls ([26] SN): 

“I want you to devote some time to the operations of the North Sydney Forum. I 

think we should take a careful look into what it is and how it operates. I want to 

find out everybody who has ever donated to this forum and how much they have 

donated. I am very interested in the relationship between the donors and the 

Treasurer. Who knows, we might end up with Eddie Obeid junior at a meeting with 

the Treasurer!” 

59. Mr Goodsir directed that Ms McClymont, Ms Davies and Ms Whitbourn also be 

available to assist Mr Nicholls.  This was a significant amount of resources to devote to 

one story: DG-6; DG-8; T407.41.   

60. At 11:35pm Mr Kenny again voiced his discontent about the apology “Well he ought to 

be very happy with that seeing as it is a lot more of a concession than he deserved”: [40] 

MK. 

61. It is clear from these communications that Mr Kenny, Mr Holden, and Mr Goodsir 

formed an intention, on 21 March 2014, to exact revenge on the applicant for, what they 

perceived, to be a “perverse” and unreasonable response to the 21 March article.  The 

Fairfax journalists were of the view that the Treasurer’s office, and the government as a 

whole, “freeze us out” and were annoyed about that: T356.39. 
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62. It is astounding that Mr Goodsir directed Sean Nicholls, the SMH State Political Editor, 

to “drop all other work” for the purposes of “digging into NSF” on Mr Hockey: DG-6.  

That direction further evidences Mr Goodsir’s resolve to harm the applicant. 

63. The spiteful and vindictive exchanges continued after 21 March. 

64. On 24 March 2014 Mr Goodsir gave further direction to Mr Nicholls about the story 

concerning the applicant “Just to reiterate your brief: good luck and go hard”: DG-8. 

65. On 27 March, after having received a summary of what Mr Nicholls had discovered this 

far Mr Goodsir replied (DG-9): 

“Fucking brilliant!...Given what Andrew and I endured last week with Hockey, I 

want to have this nailed to the cross in more ways than one….I have longed 

dreamed (well, actually only since last Friday), of a headline that screams: Sloppy 

Joe!  I think we are not far off, but perhaps more serious than that.” 

This email clearly demonstrates that the motive for the publication of the matters 

complained of was connected to the events of 21 March 2014. 

66. On 19 April 2014 Mr Goodsir informed Nicholls (DG-11): 

“I will be back on Mon 28 and want to be in a spot to launch our dirt on Hockey 

then.  This one ain’t over yet” 

This email also clearly demonstrates that the motive for the publication of the matters 

complained of was connected to the events of 21 March 2014.  Mr Nicholls agreed that 

the reference to “this one ain’t over yet” was a reference to what occurred on 21 March: 

T312.36-47. 

67. On 28 April 2014 Mr Goodsir informed Mr Holden (DG-12):  

“I think best bet is to run Hockey as a Sunday for Monday extravaganza…that’s 

where we will have the best bang for our buck.” 
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Timing of matters complained of and questions put to applicant 

68. On 21 March 2014 Mr Goodsir directed Mr Nicholls to “drop everything else and focus 

on [the NSF] exclusively for the next week”: [26] SN. 

69. On 27 March 2014 Mr Nicholls reported on his progress to Mr Goodsir and Mr Holden 

“best angle at present…that the Treasurer is granting privileged and secret access to a 

select group of business people in return for ”: [28] SN; SRN-11.  It is apparent from Mr 

Nicholls’ evidence that he was ready to write the story at that time - he gave a further 

update on 29 April which was to the same effect as that on 27 March: [117] SN; [38] 

DG1; [33] AH. 

70. Other than speaking to one confidential source in late March, Mr Nicholls did no 

research of any substance for the matters complained of after 27 March 2014: [99] SN; 

T263.5-12. 

71. Mr Goodsir made the decision about the timing of the publication of the matters 

complained of: T380.43.  In circumstances where the article was not time sensitive, and 

was ready to be published by late March/early April it is curious why Mr Goodsir 

persistently delayed the publication: see e.g. DG-10; DG-11.  The only logical 

explanation is that he intended to publish the story immediately before the applicant’s 

delivery of his first budget in order to cause the applicant maximum damage.  He 

decided to publish a “Sunday for Monday extravaganza” on 5 May 2015: DG-12. 

72. It did occur to Mr Goodsir that the applicant was working full-time preparing the budget 

and that the content of the matters complained of would affect the applicant’s 

preparation of the budget.  It also occurred to him that the applicant’s ability to answer 

the 13 questions posed by Mr Nicholls on Friday afternoon would have been limited: 

T424.1-15. 

73. Having decided by 27 March 2014 what the story would contain, namely an allegation 

that the applicant was offering privileged access to select wealthy business persons, it is 

curious that the respondents failed to put that allegation to the applicant in the six weeks 

after that decision was made, and prior to the publication of the matters complained of.   
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74. Instead, on the afternoon of 2 May 2014, Mr Nicholls emailed the applicant’s office with 

a series of questions about the administration of the NSF, what meetings he attended and 

with whom, and what was discussed: SRN45 (p.592).   

75. The matters complained of proceeded on the assumption that the applicant denied access 

to persons who were not members of the NSF or that he otherwise favoured members of 

the NSF with access that he would not grant to non-members.  Neither of those matters 

were put to the applicant by the respondents prior to publication.  It can only be 

concluded that the respondents did not intend to give the applicant a fair opportunity to 

respond and that they did not want to include any such response in the matters 

complained of – because then there would have been no story. 

76. On 4 May the applicant’s office responded to the questions asked by Mr Nicholls: JBH-

8.  The questions posed to the applicant gave him no warning at all about what would be 

published about him the following day: [27] JH1.  Mr Hockey was not challenged in 

relation to that evidence. 

77. Mr Goodsir devised the headline “TREASURER FOR SALE” ([52] DG) and it took 

Richard Coleman, in-house lawyer for the respondents, less than 2 minutes to respond “I 

think that’s ok”. 

78. Mr Holden (and Mr Fuller) decided to use the headline “TREASURER FOR SALE” in the 

Age: [29] AH; [27] MF.  Mr Uhlmann decided to adopt a more conservative approach 

(he thought that the headline used by the SMH was “tabloid” T478.1) and used his own 

headline in the Canberra Times “Paying their way: how a select group buys access to the 

Treasurer”: [15] MU.  Despite that decision the “TREASURER FOR SALE” headline 

appeared in both the iPad and internet versions of the Canberra Times which had their 

own editors who were not called: Ex A14; Ex A15; T480.23-34. 

Applicant’s reaction 

79. The publication of the matters complained of came as a complete surprise and shock to 

the applicant, he was angry, in disbelief and disappointed: [30] JH1.  He purchased a 

hardcopy of the SMH from the local newsagency and was asked by the person behind the 

counter “What the hell is this about?”: [35] JH1.   
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80. The applicant tried to avoid people looking at him.  He saw television stations displaying 

the front pages of the SMH and the Age in their morning news bulletins and heard a radio 

broadcast discussing the stories “quite clearly this is selling a senior politician…in 

return for money”: [36] – [39] JH1. 

81. The applicant telephoned his wife, who had seen the placard outside of her local 

newsagency and then his father who tearfully asked him “Why would you do this?”: [41] 

– [42] JH1. 

82. He then became aware of a Tweet of the Age article from Malcolm Fraser who added 

“Using Ministerial office for fundraising corrupt”: [45] JH1; JBH-11. 

83. The applicant instructed his solicitors to send letters of demand that same day and he 

received dismissive responses from Mr Coleman on behalf of the respondents: JBH-15. 

84. Despite the applicant’s complaints, the respondents published follow-up stories the 

following day, on 8 May and 21 May 2014: JBH-19. 

85. Mr Hockey delivered his first budget as Treasurer of the Commonwealth of Australia on 

13 May 2014: [47] JH1. 
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B. PUBLICATION 

86. Publication is admitted by each of the respondents of each matter complained of. 

87. Each of the matters complained of was extensively published throughout Australia as 

follows (See Ex A17; A18; A19): 

 Matter Complained Of Readership/ Circulation Figure Interrogatory 

THE SYDNEY MORNING HERALD 

1  First Matter Complained Of – The 
Sydney Morning Herald placard 

About 2,466 distributed 1, Annexure A 

2  Second Matter Complained Of – The 
Sydney Morning Herald print 

About 772,000; no state and territory 
breakdown available 

3 

3  Second Matter Complained Of – The 
Sydney Morning Herald iPad 

About 45,513 users of SMH tablet 
app on 5 May 2014 

6 

4  Third Matter Complained Of – The 
Sydney Morning Herald online 

(smh.com.au) 

(a) NSW: 19,867 

(b) ACT: 1,570 

(c) VIC: 3,211 

(d) QLD: 2,853 

(e) TAS: 353 

(f) SA: 886 

(g) WA: 1,016 

(h) NT: 35 

Total: 29,791 

11 

5  Third Matter Complained Of – The 
Sydney Morning Herald mobile 

(m.smh.com.au) 

(a) NSW: 14,728 

(b) ACT: 477 

(c) VIC: 2,834 

(d) QLD: 1,746 

(e) TAS: 155 

(f) SA: 919 

(g) WA: 988 

(h) NT: 17 

Total: 21,864 

18 

THE AGE 

6  First Matter Complained Of – The Age 

print 

About 759,000; no state and territory 

breakdown available 

2 

7  First Matter Complained Of – The Age 
iPad 

About 39,930 users of The Age 
tablet app on 5 May 2014 

5 

8  Second Matter Complained Of – The 

Age online (theage.com.au) 

(a) NSW: 2,194 

(b) ACT: 742 

(c) VIC: 12,439 

10 
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 Matter Complained Of Readership/ Circulation Figure Interrogatory 

(d) QLD: 950 

(e) TAS: 235 

(f) SA: 587 

(g) WA: 619 

(h) NT: 34 

Total: 17,800 

9  Second Matter Complained Of – The 
Age mobile (m.theage.com.au) 

(a) NSW: 1,076 

(b) ACT: 90 

(c) VIC: 8,138 

(d) QLD: 441 

(e) TAS: 38 

(f) SA: 269 

(g) WA: 285 

(h) NT: 5 

Total: 10,342 

17 

10  Third Matter Complained Of – The Age 

Twitter 

Estimated Twitter followers of 

twitter.com/theage as at: 

(a) 5 May 2014 – 280,000 

(b) To date – 325,000 

22 

11  Fourth Matter Complained Of – The 

Age Twitter 

See item 10 above 22 

12  Fifth Matter Complained Of – The Age 
Twitter 

Estimated number of downloads of 
article via Respondent’s Twitter 

account (twitter.com/theage) as at: 

(a) 5 May 2014 – 789 

(b) To date – 903 

31 

BHF letter of 7 
March 2015 

THE CANBERRA TIMES 

13  First Matter Complained Of – The 

Canberra Times print 

About 110,000; no state and territory 

breakdown available 

2 

14  First Matter Complained Of – The 
Canberra Time iPad 

About 6,233 users of The Canberra 
Times tablet app 

5 

15  Second Matter Complained Of – The 

Canberra Times online 
(canberratimes.com.au) 

(a) NSW: 711 

(b) ACT: 1,961 

(c) VIC: 297 

(d) QLD: 127 

(e) TAS: 27 

(f) SA: 52 

(g) WA: 56 

(h) NT: No data 

Total: 3,231 

10 
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88. In the SMH proceedings, the number of copies of the first matter complained of, the 

placard, does not reflect the likely readership of that poster.  The Court knows that such 

posters appear outside of newsagencies for the purpose of advertising the newspaper.   

The print is large so that it is readable to a person driving by or walking across the other 

side of the road: [32] BC.   

89. At a busy newsagency, like Martin Place train station, thousands of people would have 

seen the placard.  At other newsagencies, most of which would be on main roads 

amongst the local shops, at least hundreds of people would have viewed each placard.  

The readership of the SMH first matter complained of is therefore likely to have been in 

the hundreds of thousands. 

90. In the Age proceedings the respondent has been unable to make admissions about the 

extent of publication of the third and fourth matters complained of, being the Tweet 

comprising the headline and the Tweet with the headline and the short summary. 

91. At the time of publication of those Tweets, the Age respondent had 280,000 Twitter 

“followers” (Ex A18, Int 22) – meaning that 280,000 persons were notified of the 

“Tweets” and, it can be inferred, read them.  The vast bulk of those persons only read the 

“Tweets” and did not take up the invitation to open the link to the substantive story 

(being the second matter complained of).   

92. That is evidenced by the fact that less than 1000 people have clicked on the link going to 

the second matter complained of: Ex A20.  The third and fourth matters complained of 

were thus published to about 279,000 persons. 
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C. DEFAMATORY MEANING  

SMH proceedings 

First matter complained of 

93. The applicant submits that each of the following imputations was carried by the SMH 

first matter complained of (or imputations that do not differ in substance): 

(a) The applicant accepted bribes paid to influence the decisions he made as 

Treasurer of the Commonwealth of Australia; 

Alternatively: 

(b) The applicant was prepared to accept bribes paid to influence the decisions he 

made as Treasurer of the Commonwealth of Australia; 

(c) The applicant corruptly solicited payments to influence his decisions as Treasurer 

of the Commonwealth of Australia; 

Alternatively: 

(d) The applicant is corrupt in that he was prepared to accept payments to influence 

his decisions as Treasurer of the Commonwealth of Australia. 

94. The SMH first matter complained of is as follows: 

EXCLUSIVE  

TREASURER FOR SALE 

HERALD INVESTIGATION 

95. The applicant is not named, but clearly identified to all readers by his position as 

Treasurer of the Commonwealth of Australia.  No one could be ignorant of that fact: 

Consolidated Trust Co. Ltd v Browne (1949) 49 SR (NSW) 86 at 91 (the reference to 

Prime Minister). 
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96. The words “Exclusive” and “Herald Investigation” convey to the ordinary reasonable 

reader that something (or someone) was being exposed in the newspaper – something 

that was unknown, secret, or hidden, was being revealed or “unearthed”: [34] Cubby.   

97. The revelation was that the applicant was “for sale”.  That he could be bought.  That he 

was corrupt, had taken bribes or was willing to take bribes in his position as Treasurer of 

the Commonwealth of Australia.  There is no other meaning that could have been 

derived from the words on the placard – or no meaning that differed in substance. 

98. The imputations complained of by the applicant (or imputations that do not differ in 

substance) are carried by the SMH first matter complained of. 

Second matter complained of 

99. The applicant submits that each of the following imputations was carried by the SMH 

second matter complained of (or imputations that do not differ in substance): 

(a) The applicant accepted bribes paid to influence the decisions he made as Treasurer 

of the Commonwealth of Australia; 

Alternatively: 

(b) The applicant was prepared to accept bribes paid to influence the decisions he 

made as Treasurer of the Commonwealth of Australia; 

(c) The applicant corruptly solicited payments to influence his decisions as Treasurer 

of the Commonwealth of Australia; 

Alternatively: 

(d) The applicant is corrupt in that he was prepared to accept payments to influence his 

decisions as Treasurer of the Commonwealth of Australia. 

(e) The applicant corruptly sells privileged access to himself to a select group which 

includes business people and business lobbyists in return for donations to the 

Liberal Party; 

(f) The applicant knowingly permitted a Liberal Party fundraising forum with which 

he was associated to accept money from the corrupt Obeid family. 
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100. There is no dispute that the second matter complained of accuses the applicant, Treasurer 

of the Commonwealth of Australia, of offering privileged access to those who donate 

tens of thousands of dollars to the North Sydney Forum (“NSF”).  The following 

additional allegations are made: 

(a) EXCLUSIVE: Joe Hockey’s secretive fund-raising body [secretive – because it is 

doing something wrong] 

(b) Treasurer for sale [Hockey can be bought]; 

(c) North Sydney Forum charges up to $22,000 for access to Treasurer [$22,000 for 

access unavailable to others] 

(d) Forum took $30,000 in donations from Obeid-linked company [Hockey accepted 

payments from corrupt Obeid Family] 

(e) Treasurer Joe Hockey is offering privileged access to a select group including 

business people and industry lobbyists in return for tens of thousands of dollars in 

donations to the Liberal Party via a secretive fundraising body whose activities are 

not fully disclosed to election funding authorities [activities are secret, not 

disclosed, thus improper – namely inappropriate access and influence in exchange 

for payment] 

(f) ICAC is probing Liberal fund-raising bodies [bodies such as Hockey’s NSF] 

(g) Mr Hockey offers access to one of the country’s highest political offices [access to 

office (not to him) – access to his influence, his influence is being paid for] 

(h) In return for annual fees of up to $22,000, members are rewarded with “VIP” 

meetings with Mr Hockey, often in private boardrooms [the reward for payment is 

a private meeting] 

(i) The price tag on Joe Hockey [he has been bought] 

(j) It’s time for the North Sydney Forum to come clean about who are Mr Hockey’s 

financial backers and what they get for their largesse [assumes that the backers to 

get something (what) and that it needs to be exposed because it is improper] 
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(k) [Members of the NSF] stand to benefit from [laws being considered by the Federal 

Government] [NSF members pay so that they can bribe Mr Hockey to make or 

alter laws for their benefit] 

(l) Former North Sydney Forum member AWH linked with corrupt Eddie Obeid, 

being investigated by ICAC [Hockey connected to corrupt Obeid Family] 

(m) Di Girolamo, close friend of Eddie Obeid Jnr attended private board room 

meetings with Mr Hockey [Hockey connected to corrupt Obeid Family] 

(n) North Sydney Forum similar to Millennium Forum, the chairman of which 

resigned after ICAC allegations [Hockey’s forum similar to corrupt forum 

disguising payments] 

(o) Treasurer up for sale with secretive fund-raising forum that charges up to $22,000 

for membership and coveted access [secretive, engaging in wrongdoing, bribing 

Treasurer] 

(p) The Treasurer is party to a process that is corrupting Australia’s democratic 

integrity [Hockey is part of the corrupt conduct] 

(q) The Treasurer will ask Australians to take him on trust…trust that he is acting 

purely in the national interest…that trust must come under scrutiny in light of the 

revelation that Hockey’s centrality to the government has become a commodity – a 

product to sell – in the ruthless search for campaign funds [Hockey cannot be 

trusted, the trust is misplaced, his Office is for sale and has been sold] 

(r) Through vehicles such as the North Sydney Forum, the most senior public offices 

have been quietly privatised to be sold on as political access.  It has been done in a 

way that is deliberately opaque, under the radar and disguised as something else 

[secretive, improper, corrupt] 

(s) By marketing Hockey’s pivotal role in economic decision-making, the North 

Sydney Forum may be said to be offering something that is not really its to sell: 

gold card entry to one of our highest public offices [not just access to time – access 

to the Office of Treasurer – purchase of influence] 
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(t) What these well-connected companies and industry groups…have received as a 

return on their investment remains unclear [they have received something] 

(u) But it’s a legitimate question given the financial services industry stands to gain 

from policy decisions favourable to them [those who stand to gain are NSF 

members because they have gained improper influence] 

(v) Special access is being sold to the rich and powerful and the money used to run 

political campaigns [improper access] 

(w) WHO’S WHO Eddie Obeid Jnr [connecting Treasurer to corrupt Obeid family] 

101. Notably the SMH second matter complained of repeatedly uses the words “secretive” 

and “secret” that activities are “not fully disclosed”.  It refers to ICAC on seven 

occasions – connecting the applicant to the corruption being investigated there. 

102. The respondents seek to take comfort from the “disclaimer” in the Kenny piece that 

“Nobody is suggesting Joe Hockey is corrupt”.  That statement is insincere in light of the 

3 pages of material, including the defamatory headlines and sub-headlines that allege to 

the contrary.  Further, the sentence immediately after the so-called “disclaimer” is as 

follows: 

“But it is increasingly clear the Treasurer is party to a process that is corrupting 

Australia’s democratic integrity.” 

103. The disclaimer emphasises, rather than detracts from the defamatory allegations being 

made.  In any event, even where a disclaimer (or an “antidote”) is included in a 

defamatory publication, it will not counter the defamatory effect of the publication 

unless something “disreputable to the plaintiff” is “removed by the conclusion”: Corby & 

Ors v Allen & Unwin Pty Ltd [2014] NSWCA 227 at [146] per McColl JA (with whom 

Bathurst CJ and Gleeson JA) and the authorities cited therein.  See also the analysis by 

Hoeben J in Obeid v John Fairfax Publications Pty Ltd (2006) 68 NSWLR 150 at [70] – 

[75].  That analysis relates to the question whether it was foreseeable that an imputation 

was conveyed in an article whose first paragraph was an express denial by the plaintiff. 
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104. The “conclusion” reached by Mr Kenny does not counter the headline, the sub-headlines, 

the layout and the direct allegations in the Kenny and Nicholls articles that members of 

the NSF have benefitted from their membership and stand to gain from that membership.  

The “conclusion” does not counter the allegation that the Treasurer of the 

Commonwealth of Australia offers privileged access to donors, has been bought, and 

will sell the influence of his office to the highest bidder.  Those are each direct 

allegations of corruption. 

105. The respondents agree that the matters complained of carried the following defamatory 

imputation (T245.23): 

“that the Treasurer is a party to a process that is damaging to Australia’s 

democratic integrity, in that it involves providing privileged access to one of the 

most senior politicians in the country upon the making of donations to his political 

party in a manner that is obscured from full public scrutiny” 

106. That imputation does not differ in substance to imputations (c), (d) and (e).  Although it 

does not use the word “corrupt” or “bribe” it is still an allegation of corruption.  If the 

Treasurer was giving privileged (or exclusive) access in exchange for donations in a 

manner obscured from public scrutiny then he would be engaging in corrupt conduct. 

107. The imputations complained of by the applicant (or imputations that do not differ in 

substance) are carried by the SMH second matter complained of. 

Third matter complained of 

108. The SMH third matter complained of is the internet version of the second matter 

complained of (save for the fact that it does not include the Kenny opinion piece) and is 

alleged to carry the following defamatory imputations: 

(a) The applicant accepted bribes paid to influence the decisions he made as 

Treasurer of the Commonwealth of Australia; 

Alternatively: 

(b) The applicant was prepared to accept bribes paid to influence the decisions he 

made as Treasurer of the Commonwealth of Australia; 
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(c) The applicant corruptly solicited payments to influence his decisions as Treasurer 

of the Commonwealth of Australia; 

Alternatively: 

(d) The applicant is corrupt in that he was prepared to accept payments to influence 

his decisions as Treasurer of the Commonwealth of Australia. 

(e) The applicant corruptly sells privileged access to himself to a select group which 

includes business people and business lobbyists in return for donations to the 

Liberal Party; 

(f) The applicant knowingly permitted a Liberal Party fundraising forum with which 

he was associated to accept money from the corrupt Obeid family. 

109. The following allegations are notable: 

(a) Hockey’s secretive fund-raising lobby [secretive – because it is doing something 

wrong] 

(b) Treasurer for sale: Joe Hockey offers privileged access [Hockey can be bought]; 

(c) Treasurer Joe Hockey is offering privileged access to a select group including 

business people and industry lobbyists in return for tens of thousands of dollars in 

donations to the Liberal Party via a secretive fundraising body whose activities are 

not fully disclosed to election funding authorities [activities are secret, not 

disclosed, thus improper – namely inappropriate access and influence in exchange 

for payment] 

(d) ICAC is probing Liberal fund-raising bodies [bodies such as Hockey’s NSF] 

(e) Mr Hockey offers access to one of the country’s highest political offices in return 

for annual payments [access to office (not to him) – access to his influence, his 

influence is being paid for] 

(f) In return for annual fees of up to $22,000, members are rewarded with “VIP” 

meetings with Mr Hockey, often in private boardrooms [the reward for payment is 

a private meeting] 
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(g) [Members of the NSF] stand to benefit from [laws being considered by the Federal 

Government] [NSF members pay so that they can bribe Mr Hockey to make or 

alter laws for their benefit] 

(h) Former North Sydney Forum member AWH linked with corrupt Eddie Obeid, 

being investigated by ICAC [Hockey connected to corrupt Obeid Family] 

(i) Di Girolamo, close friend of Eddie Obeid Jnr attended private board room 

meetings with Mr Hockey [Hockey connected to corrupt Obeid Family] 

(j) North Sydney Forum similar to Millennium Forum, the chairman of which 

resigned after ICAC allegations [Hockey’s forum similar to corrupt forum 

disguising payments] 

(k) Treasurer up for sale with secretive fund-raising forum that charges up to $22,000 

for membership and coveted access [secretive, engaging in wrongdoing, bribing 

Treasurer] 

(l) WHO’S WHO Eddie Obeid Jnr [connecting Treasurer to corrupt Obeid family] 

110. The imputations complained of by the applicant (or imputations that do not differ in 

substance) are carried by the SMH third matter complained of. 

The Age 

First matter complained of 

111. The applicant alleges that the Age first matter complained of carries the following 

imputations (or imputations that do not differ in substance): 

(a) The applicant accepted bribes paid to influence the decisions he made as 

Treasurer of the Commonwealth of Australia; 

Alternatively: 

(b) The applicant was prepared to accept bribes paid to influence the decisions he 

made as Treasurer of the Commonwealth of Australia; 
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(c) The applicant corruptly solicited payments to influence his decisions as Treasurer 

of the Commonwealth of Australia; 

Alternatively: 

(d) The applicant is corrupt in that he was prepared to accept payments to influence 

his decisions as Treasurer of the Commonwealth of Australia. 

(e) The applicant corruptly sells privileged access to himself to a select group which 

includes business people and business lobbyists in return for donations to the 

Liberal Party; 

(f) The applicant knowingly permitted a Liberal Party fundraising forum with which 

he was associated to accept money from the corrupt Obeid family. 

112. The text of the articles and the primary headline “Treasurer for sale” were the same as 

the SMH second matter complained of.  The differences primarily being the use by the 

Age of the sub-headlines “Business, lobbyists pay to get up close” and “Is Hockey’s ear 

on the auction block?” which imputes not only that the applicant can be bought, but that 

he holds himself out to the highest bidder. 

113. For the reasons set out in relation to the SMH second matter complained of, the 

imputations complained of by the applicant (or imputations that do not differ in 

substance) are carried by the Age first matter complained of. 

Second matter complained of 

114. The Age second matter complained of is the internet publication, and is in near identical 

terms to the SMH third matter complained of.  It is alleged to carry the same imputations 

and does so, for the same reasons as set out above in relation to the SMH third matter 

complained of. 

Third matter complained of 

115. The Age third matter complained of is the Tweet “Treasurer Hockey for sale 

theage.co,au/federal-politi…”.  The applicant alleges that it carried the following 

imputations: 
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(a) The applicant accepted bribes paid to influence the decisions he made as 

Treasurer of the Commonwealth of Australia; 

Alternatively: 

(b) The applicant was prepared to accept bribes paid to influence the decisions he 

made as Treasurer of the Commonwealth of Australia; 

(c) The applicant corruptly solicited payments to influence his decisions as Treasurer 

of the Commonwealth of Australia; 

Alternatively: 

(d) The applicant is corrupt in that he was prepared to accept payments to influence 

his decisions as Treasurer of the Commonwealth of Australia. 

116. For the same reasons as the SMH first matter complained of, the placard, the Age third 

matter complained of carries the imputations complained of (or imputations that do not 

differ in substance).  The only difference is that the Tweet actually names the applicant, 

where the placard did not. 

Fourth matter complained of 

117. The Age fourth matter complained of is the Tweet: 

“Treasurer for sale: Joe Hockey offers privileged access 

Treasurer Joe Hockey is granting privileged access to a select group of business 

leaders in return for political donations totalling hundreds of thousands of dollars 

each year.” 

118. The applicant alleges that it carried the following imputations: 

(a) The applicant accepted bribes paid to influence the decisions he made as 

Treasurer of the Commonwealth of Australia; 

Alternatively: 

(b) The applicant was prepared to accept bribes paid to influence the decisions he 

made as Treasurer of the Commonwealth of Australia; 
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(c) The applicant corruptly solicited payments to influence his decisions as Treasurer 

of the Commonwealth of Australia; 

Alternatively: 

(d) The applicant is corrupt in that he was prepared to accept payments to influence 

his decisions as Treasurer of the Commonwealth of Australia; 

(e) The applicant corruptly sells privileged access to himself to a select group of 

business leaders in return for political donations totalling hundreds of thousands 

of dollars each year. 

119. The allegation that the Treasurer can be bought – in that he gives privileged access in 

exchange for substantial sums of money imputes the purchase of influence which 

amounts to corruption. 

Fifth matter complained of 

120. The Age fifth matter complained of is a combination of the fourth matter complained of 

(the Tweet with summary) and the second matter complained of, being the online version 

of the Nicholls article.  It carries the same imputations as those alleged for those 

publications for the same reasons as set out above. 

Canberra Times 

First matter complained of 

121. The Canberra Times first matter complained of is the same text as the SMH second 

matter complained of but (other than on the iPad version, which carried the “Treasurer 

for Sale” headline):  

(a)  carried a different headline “Paying their way: how a select group buys access to 

the Treasurer” [purchase of access, privileged and improper access] 

(b)  carried the sub-headline “There’s a price tag on influence and that’s not a fair go” 

[influence for sale, bribery, corruption] 

(c)  carries the sub-headline “Paying their way: how a select group buys access” 
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122. “There’s a price tag on influence” is a direct allegation of corruption – money in 

exchange for policy. 

123. It carries the following imputations, for substantially the same reasons as set out above, 

in relation to the SMH second matter complained of: 

(a) The applicant corruptly sells privileged access to himself to a select group which 

includes business people and business lobbyists in return for donations to the 

Liberal Party; 

(b) The applicant knowingly permitted a Liberal Party fundraising forum with which 

he was associated to accept money from the corrupt Obeid family. 

Second matter complained of 

124. The Canberra Times second matter complained of is the internet publication, and is in 

near identical terms to the SMH third matter complained of.  It is alleged to carry the 

same imputations and does so, for the same reasons as set out above in relation to the 

SMH third matter complained of. 
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D. COMMON LAW QUALIFIED PRIVILEGE 

125. For the reasons set out in opening, the only rubric of common law qualified privilege 

available to the respondents is Lange – which requires the respondents to prove that their 

conduct was reasonable.   

126. The pleading of this defence is without purpose, as it does not offer any further 

protection to the respondents in addition to that afforded by s.30. 

127. Also like statutory qualified privilege, it is defeated by malice, discussed below. 
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E. STATUTORY QUALIFIED PRIVILEGE 

Section 30 

128. The applicant accepts that the respondents have satisfied ss.30(1)(a) and (1)(b).  The 

issues in dispute in so far as s.30 is concerned are: 

(a)  s.30(1)(c) – have the respondents demonstrated that their conduct in publishing the 

matters complained of was reasonable in the circumstances; and 

(b)  s.30(4) – has the applicant established that the publication of the matters 

complained of was actuated by malice. 

Reasonableness 

129. The respondents have the onus of establishing that their conduct was reasonable. 

130. The applicant contends that the respondents have failed to establish reasonableness, and 

indeed that the evidence establishes that their conduct was unreasonable in publishing 

the matters complained of, in particular for the following reasons: 

(a)  the matters complained of carried imputations that the respondents did not intend 

to convey; 

(b)  the matters complained of carried imputations that the respondents did not believe 

to be true about the applicant; 

(c)  the matters complained of included serious allegations that were not put to the 

applicant prior to publication. 

Any one of these matters is fatal to the defence. 

131. The conduct of the respondents needs to be considered in the context of the publicat ions, 

the seriousness of the allegations, the position of the Treasurer, the prominence of the 

articles and the likely number of readers that would see them. 
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132. The respondents are in a position of privilege, in which they command the attention of 

hundreds of thousands of readers on a daily basis.  Because of their position, they are 

obliged to be very careful before making serious allegations against any person, in a 

placard, a headline, an article or on social media.  They need to check every fact and 

ensure, as a matter of fairness, that the subjects of the article are given fair notice of the 

allegations that are going to be made and give them a fair opportunity to respond. 

No belief in truth of allegations 

133. The respondents accused the applicant of corruption and bribery in circumstances where: 

(a)  they had no basis to do so; 

(b)  none of their employees believed in the truth of those imputations; 

(c)  none of their employees intended to convey those imputations; 

(d)  by reason of the headline and the structure of the articles, they should have 

foreseen that such imputations would be carried, there is no element of denial or 

qualification in the headlines, the Kenny “disclaimer” is undercut by the remainder 

of his piece and the content of the Nicholls article, 

see Obeid v John Fairfax Publications (2006) 68 NSWLR 150 at [72]; [54] – [57] DG1; 

[64] MK; [128] SN; [31] – [32] AH; [31], [35] BC; [32] MF. 

134. Their conduct in publishing the matters complained of was therefore not reasonable. 

Seriousness of allegations 

135. The reasonableness of the respondents conduct cannot be evaluated in isolation from the 

gravity of the imputations that they published – calling the Treasurer of the 

Commonwealth of Australia corrupt.   

136. This is an extremely serious accusation that attacks the very foundation of his position, 

attacks his probity as a citizen and his suitability for public office: Obeid at [76]. 
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Failure to put allegations to applicant 

137. The respondents agree that the matters complained of carried the following defamatory 

imputation (T245.23): 

“that the Treasurer is a party to a process that is damaging to Australia’s 

democratic integrity, in that it involves providing privileged access to one of the 

most senior politicians in the country upon the making of donations to his political 

party in a manner that is obscured from full public scrutiny” 

138. The respondents never put that allegation to the applicant prior to publication of the 

matters complained of.  The matters complained of thus never put the applicant’s side of 

the story.  If the allegation had been put to him squarely, as it was in the witness box, he 

could have given the response set out above.  The s.30 defence should fail for that reason 

alone. 

139. Mr Nicholls also agreed that the key point or angle of the article was the payment of 

money in exchange for access: T265.31-46.  He knew when he sent the questions to Mr 

Hockey’s office that he was making a serious allegation about Mr Hockey: T267.13-18.   

140. Despite that no mention was made in the questions to Mr Hockey’s office about money 

or the receipt of payments.  There was no legitimate reason why Mr Nicholls did not 

explicitly put the key point to the Treasurer prior to publication, but he chose not to do 

so: T276.1. 

141. Further, the respondents failed to put any of the following allegations to the applicant 

prior to publication of the matters complained of in order to give him an opportunity to 

respond prior to publication: 

(a) that he offered access to NSF members that he did not offer to other people; 

(b) that he used his influence for the benefit of NSF members; 

(c) that he did not give access to people who were not NSF members; 

(d) that the NSF was “secretive”; 

(e) that is was improper that the NSF did not disclose its membership list; 
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(f) that the NSF charges up to $22,000 for access to Treasurer (and that the members 

therefore do not get any other benefit); 

(g) that the NSF does not fully disclose its activities to election funding bodies; 

(h) that there was a price tag on access to him; 

(i) that his office/influence as Treasurer was for sale; 

(j) that his financial backers receive something in return for their donations (other 

than the networking functions disclosed on the website); 

(k) that members of the NSF stand to benefit from a number of governmental 

decisions and the fact of their membership influenced him in relation to those 

decisions; 

(l) that a member of the NSF was connected to the corrupt Obeid Family; 

(m) that he is party to a process that is corrupting Australia’s democratic integrity; 

(n) that the NSF is conducting itself in a way that is deliberately opaque, under the 

radar and disguised as something else; 

(o) that membership of the NSF entitled members to gold card entry to the Treasurer’s 

office; 

(p) that members of the NSF received something in return for their membership. 

142. Critically, the respondents did not put questions along these lines “what access do you 

give to members of the NSF and is such access given in return for the donations that they 

make to the Liberal Party?  Is the access that is given to NSF members different to 

access available to other people?”  Thus, the respondents failed to raise this “angle” that 

is, the allegation that they were about to publish. 

143. The applicant gave evidence that the allegations took him by surprise, that is not 

surprising given the difference between the questions posed and what was published: 

[71] JH1.  The applicant’s evidence about these matters was unchallenged. 
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144. Ms Daley, the applicant’s Press Secretary, who has been a journalist since 1992, was 

given no forewarning by the questions asked that an allegation would be made that the 

Treasurer was “for sale”.  Had such questions been asked, the applicant’s office would 

have responded differently and “most certainly would have responded that the applicant 

was not ‘for sale’”: [14] GD. 

145. Ms Daley, a journalist for over 20 years gave oral evidence on this issue that 

demonstrates the unreasonableness of the respondents (T229.30-42): 

Do you recall reading on 5 May 2014 the articles upon which Mr Hockey is 

suing?---Yes. 

Yes.  And at that time did you form a view as to whether it was, in fact, obvious what 

Mr Nicholls was getting at from – in the questions he had asked you from the text of 

the publications in question?---Yes, I did form a view. 

 

What was that view?---None of those 13 questions related to any exchange of 

money between the Treasurer and anyone else.  None of those questions related to 

any granting of any privileged access to the Treasury in – in return for any 

financial return for the Treasurer.  None of those questions had anything – any 

question of anything to do with a corrupt activity.  None of those questions related 

to any money that was given, offered or refunded by the Treasurer to any party. 

Non-story, not urgent 

146. The matters complained of were not news, in that they did not contain material that 

needed to be published for the purpose of informing the public of new information. 

147. The respondents accept that the NSF operated in the same way as other forums, used for 

fundraising on both sides of politics. 

148. The story could have been published at any time, at least while ICAC was ongoing: 

T305.30-35. 

Timing of questions sent to Treasurer 

149. Despite the fact that the respondents had sat on the story for some 6 weeks, they elected 

to send the Treasurer the questions on a Friday afternoon.  Some of the questions, if 

answered precisely, would have taken hours to respond to.  They sought information 

from the Treasurer which required him to review records for 12 months. 
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150. No explanation has been given by the respondents for the late delivery of those 

questions, given Mr Nicholls knew what angle he was going to pursue by 27 March.  It 

can be inferred that they did not want a detailed response – particularly given that they 

were aware that the Treasurer was finalising his first budget and he was heavily engaged 

in those days: T267.35-268.21.  

Failure to consider that serious imputations are carried by the matters complained of 

151. The respondents, apparently, did not even turn their minds to whether the matters 

complained of carried serious allegations of corruption against the applicant.  Further, 

they did not bother to seek advice about this issue – another matter that renders their 

conduct unreasonable. 

152. Despite having both Mr Coleman, and Mr Bartlett at their disposal, individuals who are 

said to be pre-publication experts, neither were: 

(a) Given any background material or informed about the results of Mr Nicholls’ 

research; 

(b) Asked to give advice about what meanings arose about the applicant from the 

matters complained of; 

(c) Asked what potential defences might be available to the respondents if defamatory 

imputations arose. 

153. Indeed, they were not asked to advise about anything in particular at all – the 

respondents were merely going through the motions so that they could “get a final tick”: 

BC-2.  That is apparent from the cursory consideration that Mr Coleman gave to each 

version he was sent.  His “advice” on each occasion being: 

(a) “Looks ok to me so far.” (DG-18); 

(b) “All ok” (BC-2); 

(c) “This is OK” (BC-3);  

(d) “I think that’s ok”. 

154. Mr Bartlett’s “advice” was apparently not even reduced to writing: [28] MF. 
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Inclusion of Eddie Obeid Jnr in “Who’s who” despite legal advice 

155. At 10:28am on 4 May 2014 Mr Nicholls prepared the text for the “Hockey graphic”.  

That included the reference to Eddie Obeid Jnr as the “son of corrupt former Labor 

powerbroker Eddie Obeid”: SRN-49, p.604.  At 4:46pm Mr Nicholls then prepared the 

text of the “How it works” section of the matters complained of: p.606. 

156. Mr Nicholls was presented with the “splash” of the matters complained of by Michael 

Howard, the Joint Art Director at 6:43pm on 4 May: p.607.  That “splash” included the 

heading “Friends of Joe” and included the text prepared by Mr Nicholls that included the 

reference to Eddie Obeid Jnr and a photograph of Mr Obeid.  At 6:58pm Mr Nicholls 

responded “Looks great” and made two changes in relation to the description of Mr 

Orrell and Mr Carrozzi: p.607. 

157. At 7:04pm Mr Howard asked Richard Coleman, in-house lawyer, to look over the splash 

and he responded (p.611): 

“Not sure why Eddie Obeid Jnr is listed as a friend of Joe.  There’s nobody who 

says he was at any meetings with Joe.” 

158. In other words – Mr Coleman was advising that Mr Obeid be removed.  At 7:12pm Mr 

Howard passed that advice onto Mr Nicholls and noted “coleman questions term friend 

was eddie jnr a friend”.  Mr Nicholls responded at 7:16pm “Definitely a friend of Nick di 

Girolamo.  He called him a mate at ICAC.”: p.611.  In other words Mr Nicholls had no 

answer to the question posed by Mr Coleman.  He knew that he had no basis to suggest 

that Mr Obeid was a friend of the applicant – indeed he had no basis to connect him with 

it, but he did so despite legal advice to the contrary.   

159. Mr Nicholls’ attempts to contradict the plain reading of his own emails, and his evidence 

that he had a conversation with Mr Howard in the 4 minutes between the emails (not 

contained in his affidavit), and while he was at home, should not be accepted: T287ff.   

160. The respondents had no evidence at all that the applicant had ever met Eddie Obeid Jnr, 

or had any dealings with him at all: T279.31; T287.6.  The name Obeid is synonymous 

with corruption (T279.34) and it was unreasonable to include his photograph and a 

caption about him in connection with an article about the applicant. 
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F. MALICE 

161. The respondents’ predominant motive in publishing the matters complained of was to 

harm the applicant. 

162. This is evidenced by the communications between Goodsir, Holden, Kenny, Forbes and 

Nicholls prior to publication, set out under the heading Background, above.  It is also 

evidenced by the directions from Mr Goodsir to Mr Nicholls in relation to the 

preparation of the article, also set out above. 

163. Messrs Goodsir and Holden were angry about Mr Hockey’s reaction to Mr Kenny’s error 

on 21 March 2014.  They were angry about being woken in the night, angry that they had 

to correct the story and apologise.   

164. Mr Goodsir accepted in evidence that the allegations against the Treasurer in the 21 

March article were serious, were incorrect and warranted an apology and that the 

Treasurer’s reaction was understandable and he had a right to be aggrieved: T388.16; 

T390.23; T391.28.   Mr Kenny accepted in evidence that that he no longer adhered to his 

statement that the applicant’s reaction to the 21 March article was “perverse” or to his 

statement that the applicant was “splitting hairs”: T349.28-36; T351.33. 

165. It was the reaction of Messrs Goodsir, Holden and Kenny to Mr Hockey’s valid concerns 

about the 21 March 2014 article that was extreme, and, it would appear, stemmed from a 

concern they had that the Treasurer’s office was “freezing them out”.   

166. Their inappropriate reaction evidences their severe dislike of the Treasurer.  It also 

evidences that their conduct on and after 21 March 2014 was for the predominantly 

improper motive of harming the applicant. 

167. The respondents’ attitude towards to the applicant at this time is also evidenced by the 

conduct of Fairfax CEO Mr Hywood who threatened the applicant “Be thankful that you 

are getting what you are.  You want to hope that if an issue like this gets to Court, you 

are not another Craig Thomson”: [2] JB 2.  This evidence was not challenged by the 

respondents. 
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168. Further, Mr Goodsir, who claims to have been making decisions in relation to the 

publication matters complained of on behalf of the entire Fairfax Group ([32], [44] DG1; 

T380.26) was also angry that the Treasurer went over his head to Mr Hywood that day: 

[7] DG2.   

169. It is clear that Mr Hywood directed Mr Goodsir to apologise – it was not a decision that 

Mr Goodsir made independently: [2] JH2.  He decided, as an act of retribution against 

the Treasurer to publish a critical story about him.  It was Mr Goodsir’s hope to connect 

the Treasurer to Eddie Obeid Jnr ([26] SN) and he ultimately did that – even though it 

was wrong to do so and there was no evidence of any connection between them: 

T279.31; T287.6 (Nicholls XX). 

170. The communications about the applicant, the Treasurer of the Commonwealth of 

Australia, between the editors of two of the nation’s largest newspapers are shocking.  

Their ill will towards the applicant is evidenced by those communications and their 

motive in publishing the matters complained of, including the disgraceful headline, is 

apparent from those emails and text messages. 

171. There is no doubt that the predominant purpose for the publication of the matters 

complained of was to harm the applicant – it would seem as payback for the events on 21 

March.  Mr Nicholls accepted that Mr Goodsir made that link in his communications 

with him about the article: T309.8-12; T312.36-313.2. 

172. That is further evidenced by the treatment of Mr Shorten, the day after the publication of 

the matters complained of, in relation to the topic of political donations in exchange for 

access – he was not tarnished over three-pages, including the front page and accused of 

being “for sale”: T186.23ff; T432.46; T433.31; Ex JBH-16. 

173. Also relevant to proving malice is the continued publication of the internet matters 

complained of and the respondents’ conduct in maintaining their hopeless s.30 defences 

in relation to the placard and tweet publications. 
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174. It is also notable that the respondents came to the Court and each asserted that the 

matters complained of did not carry any allegation of corruption against the applicant.  

That conduct was astounding given the content of the placard and tweets in particular, 

but also the articles read as a whole.   This evidence, regrettably, may be fairly described 

as ridiculous. 

175. It is also notable that the headline “Treasurer for sale” was selected prior to the receipt 

of Mr Hockey’s answers to the 13 questions posed by the respondents – which is 

indicative of the fact that they had made the decision that his responses would not alter 

the serious allegations that they intended to make about him: T425.36-43. 

176. The conduct of the respondents, in particular by their employees Nicholls, Goodsir, 

Holden and Cubby in the witness box, discussed under the heading “Credit” above also 

evidences their malice – they will say and do anything in order to harm the applicant and 

that was their predominant motive in publishing the matters complained of. 
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G. DAMAGES 

Three proceedings 

177. The applicant sues three separate entities in three separate proceedings for multiple 

publications. 

178. In the SMH proceedings the respondent is sued for the placard, hardcopy SMH, iPad 

app, internet SMH, and mobile phone SMH.   

179. In the Age proceedings the respondent is sued for the hardcopy Age, iPad app, internet 

Age, mobile phone Age, headline Tweet, summary Tweet and Tweet plus internet Age.   

180. In the Canberra Times proceedings the respondent is sued for the hardcopy Canberra 

times, iPad app, internet Canberra Times and mobile phone Canberra Times.  

181. Each respondent must be treated separately for the purposes of damages awards.  

Importantly, each proceeding attracts a separate “cap” on damages – therefore 

theoretically each respondent is liable to pay up to $366,000 in general damages 

(excluding any award for aggravated damages). 

Extent of publication 

182. In relation to the SMH proceedings, the publications, combined, reached over 1 million 

readers. 

183. In relation to the Age proceedings, the publications, combined, also reached over 1 

million readers. 

184. In relation to the Canberra Times proceedings, the publications, combined, reached about 

120,000. 

Seriousness of allegations 

185. An allegation of corruption against a politician is one of the most serious attacks that can 

be made against a person in public office.  If true, it renders them unsuitable for public 

office and likely liable to be charged with criminal offences. 
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Prior good reputation 

186. The applicant is a person that has spent much of his life serving the community.  He has 

a spotless reputation for his integrity. 

187. Grant Lovett is the Treasurer’s chief of staff and interacts with the Head of Treasury, 

senior business leaders including heads of banks and Governor of the Reserve Bank, 

constituents, journalists and politicians and their staff and public servants.  Prior to the 

publication of the matters complained of he observed that the applicant had a reputation 

of honesty “what you see is what you get”, he was perceived to be dedicated to his family 

and well liked, very moral, caring and loyal.  He is held in high regard and is respected.  

He had a reputation of being a man with integrity: [8] – [11] GL. 

188. Gemma Daley has been a journalist for over 20 years and is the Treasurer’s press 

secretary: [1] – [2] GD1.  She interacts with journalists from the Canberra Press Gallery, 

politicians and editors.  Prior to the publication of the matters complained of the 

applicant’s reputation amongst those people was that he is honest, deeply passionate, 

loves his job and is one of the best and most respected members of Parliament in the 

Government.  He was genuinely liked and respected: [3] GD1. 

189. Paul Francis has worked with the applicant since he was elected to Parliament in 1996 in 

connection with the Humpty Dumpty Foundation which raises money to support 

children’s health services including for the purchase of medical equipment: [3] – [8] PF.  

As a result of that connection Mr Francis knows many people who know the applicant 

and has observed that he has a reputation of being generous, honest and decent.  He 

mixes with people, doesn’t grandstand and is a community minded person: [11] PF. 

190. Andrew Burns has known the applicant since 1999 and is a close friend of his.  He is the 

owner and CEO of the AOT Group Pty Ltd, a travel company founded in 1987: [1] – [4] 

AB.   Mr Burns mixes with a range of political and commercial figures including CEO’s, 

General Managers, Sales and Marketing Personnel, politicians (State and Federal) and 

others.  To Mr Burns’ observation the applicant had a faultless reputation amongst  those 

persons, and more broadly in the community at large – honest, beyond reproach, 

genuine, decent and friendly: [5] AB.  
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191. Bob Hawke has known the applicant since 1996 when he was elected as Mr Hawke’s 

local member and also knows him socially.  Mr Hawke has observed that the applicant is 

a genial, genuine and honest man about whom he has never heard any suggestion of 

corruption about him: [6] – [9] RH. 

192. John Fahey has known the applicant since 1984 when the applicant was involved in 

young Liberals.  In 1992 the applicant was appointed a senior advisor to Mr Fahey, who 

was then Premier of New South Wales: [7] JF.  They both entered Federal Parliament in 

March 1996 and met frequently and became friends: [8] – [9] JF.  As a result of his 

various roles, Mr Fahey mixes and interacts with politicians, business leaders, journalists 

and others.  Amongst those persons, Mr Fahey has observed that the applicant is highly 

regarded and respected (from both sides of politics), no one attacks his integrity and he 

has a reputation as being honest and trustworthy: [10] JF. 

Damage to reputation 

193. Some damage to reputation is assumed and need not be proved.  However, the Court will 

be in no doubt that the applicant suffered extreme damage to his reputation by reason of 

the publication of the matters complained of. 

194. The responses to the matters complained of are evidence of the damage done to the 

applicant’s reputation: Mirror Newspapers v Fitzpatrick [1984] 1 NSWLR 643 per 

Samuels JA at 657D-E; Priestley JA at 665D-E; Hughes v Mirror Newspapers Ltd 

(1985) 3 NSWLR 504 per Hunt J at 510F-511F; 512B.. 

195. Malcolm Fraser “Tweeted” a comment in response to the Age second matter complained 

of “Using Ministerial office for fund raising corrupt”: GRL-2.  

196. Comments to Malcolm Fraser’s tweet included the following (JBH-11, p.57): 

(a) “Will Mr Hockey do a Sinodinos if adversely named at ICAC & stand aside 

pending clearance of name & reput.?” (Twitter user: @drmarkhayes); 

(b) “Hockey should resign. He is accused of dishonest money dealings and is in 

charge of Australia’s money. Obvious conflict.” (Twitter user: @Vermeera); 
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(c) “Everyone involved should not only resign, they should be prosecuted for 

corruption.” (Twitter user: @GalacticWomanAu). 

197. Malcom Fraser published a retraction on Twitter and comments to the retraction included 

the following (JBH-1 p.62): 

(a) “Children need discipline #ICAC” (Twitter user: @2squig); 

(b) “But surely if the practice is corrupt then those that are participating must also 

be?” (Twitter user: @sgh2512). 

198. Mr Hockey’s office also received negative emails as a result of the publication of the 

matters complained of including as follows (JBH-20; GRL-5): 

(a)  “As Liberal Party voter, I just want to let it be known that I think there should be a 

Federal ICAC and campaign funding should be footed by the tax payer.  I am 

getting sick of all of this corruption…” 

(b) “Dear Mr Hockey, I hope you read The Sydney Morning Herald letters today as 

well as the articles.  It’s a disgrace the hypocrisy of decrying unions and the Labor 

party when the Liberals are just as devious and corrupt.” 

(c)  “I have just been reading the SMH about the kinds of people who are paying for 

the privilege of your ear…What a pity the federal government does not have 

ICAC.” 

(d) “…want to talk to the treasurer? no problems we have a May special on at the 

moment just $20,000 will give you a one on one talk to me, confidentiality is 

guaranteed so get in quick before ICAC has a look **conditions apply Pensioners, 

Unemployed, and those earning less than a million $ a year need not apply.  – 

Democracy for sale” 

(e) “Dear Mr Hockey, If your fundraising operations were entirely legal and above-

board, why are you refusing to answer legitimate questions about who attended, 

who donated, and what was discuss? If you genuinely believe you are innocent, 

why not simply put forward the available evidence that clears this up? Why 
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stonewall? Why sue? You may not be corrupt in the strict legal sense of the word, 

but you must admit, in the light of recent ICAC findings its not a great look.” 

(f) “Dear Mr Hockey…It seems that there are just as many questions for the Liberal 

party to answer, as there were for that crooked bunch of Labor party people, 

benefitting from corrupt deals at the taxpayers’ expense.  A plague on both your 

house.  Such goings-on bring disgrace upon all politicians, and it’s no wonder that 

the public trust none of you.  You should resign as treasurer immediately.” 

(g) “I was horrified to read in the SMH this morning that it takes money to get a 

meeting with the Treasurer.  With all the corruption in New South Wales on both 

sides of politics – I feel that the power of money is totally undermining our 

treasured democratic ideals.  These are sad and disturbing times” 

199. Ellen Fanning’s comment on ABC Radio when discussing the matters complained of 

“quite clearly this is selling a senior politician…in return for money”: [39] JH1. 

200. Letters to the respondents in response to the matters complained of included the 

following (Ex A61): 

(a)  “It must be like Chinese water torture for the liberal party and heaven for the 

unions to see the level of corrupt, dodgy and downright dirty deals done by the 

liberal party in NSW which spreads it’s tentacles throughout big business and all 

parts of the rich world who want political favours.  How the hell can Hockey be 

trusted as treasurer of this nation when he can’t even allow disclosure of donors 

dumb enough to spend time and money meeting with him?  The Liberal party make 

unions look like choir boys and girls.” 

(b)  “Is it the sale of the century as reported by the SMH on Monday that Treasurer 

Joe Hockey is offering privileged access to a select group, including business 

people and industry lobbyists, in return for tens of thousands of dollars in 

donations to the Liberal Party via a secretive fund-raising body, the North Sydney 

Forum, whose activities are not fully disclosed to election funding authorities?”   

(c)  “The revelation in todays paper that access to arguably the country’s second most 

senior politician can be bought should sound the immediate death knell for public 
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donations to political parties.  That Mr Hockey could defend the secrecy of who he 

meets and what is discussed is deplorable is deplorable…” 

(d)  “…I want to congratulate the Sydney Morning Herald and its investigative 

journalists for exposing the corruption that is occurring at the highest levels in the 

Liberal Party.  Despite his protestations, Joe Hockey as our Treasurer is ‘for sale’.  

To my mind this is no less than the prostitution of his position.  Is this perhaps a 

new take on Tony Abbott’s words ‘we are now open for business’?” 

(e)  “Joe Hockey – At last its now become obvious why you have plonked a $8.5 Billion 

white elephant at Badgerys Creek Airport right in the middle of the western 

suburbs residents.  Some of those $22,000 VIP lobbyists have got to you for their 

own profits” 

(f)  “How can it be that the Federal Treasurer Joe Hockey repeatedly states his 

mantra ‘the age of entitlement is over’, yet at the same time solicits donations of up 

to $22,000 and denies offering anything in return?” 

(g)  “I wonder if it’s really what Mr Hockey thinks about wind turbines…or is it the 

opinion of someone who paid $22,000 to have his ear…?” 

(h)  “You should not be able to pay for access to a PM or Treasurer period: it is 

corrupt.  People who make donations should be banned from being appointed on 

boards of government bodies: it is corrupt….ICAC needs to have a look at all these 

activities and they will find the privilege that lobbyist and political donators 

receive far more disturbing than the occasional Craig Thompson.  Corruption in 

our halls of parliament is rife and most of it has to do with big money!” 

(i)  “If Joe had a box outside his office and the price for a ‘hearing’ was $22k I think 

most would agree that would be corrupt.  The fact the box is not in parliament 

house but is held by a political functionary and the proceeds distributed to the 

treasurers own political party is somehow not…?” 

201. “Tweets” published by users of the social media platform Twitter, which contained a link 

to the third matter complained of in the Sydney Morning Herald proceedings, included 

the following (AFR4): 
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(a) “#TreasurerForSale ring a bell? smh.com.au/federal-politi Nth Syd Forum is 

under the #ICAC microscope, tick tick tick for Joe! #Lateline #AusPol” (Twitter 

user: @WorldofMarkyD) (p.18); 

(b) “Joe Hockey for Sale. Contact John Hart or #ICAC for further details. 

smh/com.au/federal-politi #auspol #Hockey #Budget” (Twitter user: @johndory49) 

(p.18);   

(c) “No need for Federal #ICAC as Feds are clean. Or are they? smh.com.au/federal-

politi” (Twitter user: @GCobber99) (p.19); 

(d) “Treasurer for sale: Joe Hockey offers privileged access #nswpol #corruption 

#auspol” (Twitter user: @AustProtParty) (p.30); 

(e) “Hockey sues Fairfax for exposing corruption smh.com.au/federal-politi #auspol 

#bustthebudget #DoubleDissolution #blocksupply #streisandedffect” (Twitter user: 

@LordAdam5) (p.40); 

(f) “Corruption of democracy @PoliticsFairfax: Treasurer for sale: Joe Hockey 

offers privileged access” (Twitter user: @bryceletcher) (p.43); 

(g) “Big businesses pay $22K for back-room talks with Hockey, and Hockey favours 

big biz in budget. Federal ICAC now! smh.com.au/federal-politi” (Twitter user: 

@divinewrite) (p.43); 

(h) “As #ICAC probes Liberal fundraising, @SeanNic reports on the business people 

& lobbyists buying access to Joe Hockey smh.com.au/federal-politi” (Twitter user: 

@MWhitbourn) (p.48); 

(i) “If it looks corrupt, smells corrupt and sounds corrupt, it’s probably corrupt 

smh.com.au/federal-politi” (Twitter user: @boywithavespa) (p.48). 
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202. “Tweets” which contained a link to the second matter complained of in The Age 

proceedings included the following (AFR-9): 

(a) “Treasurer for sale: Joe Hockey offers privileged access theage.com.au/federal-

politi via @theage The corruption just goes on and on.” (Twitter user: @kjon1230) 

(p.67); 

(b) “Secret meetings between MPs & faceless men for bags of money is called bribery 

& corruption – someone tell Joe Hockey theage.com.au/federal-politi” (Twitter 

user: @berkeleyboy) (p.67); 

(c) “I don’t know about you, but secret donations and bang for lobbyist bucks sounds 

awfully like corruption to me. theage.com.au/federal-politi” (Twitter user: 

@GalacticWomanAu) (p.69). 

203. “Tweets” which contained a link to the second matter complained of in The Canberra 

Times proceedings included the following: 

(a) “Treasurer for sale: Joe Hockey offers privileged access 

canberratimes.com.au/federal-politi via @canberratimes Looks like a recipe for 

corruption #auspol” (Twitter user: @MisterBushPig) (AFR14 p.93). 

Hurt to feelings 

204. The matters complained of alleged that that the Treasurer could be bought and that 

public policy could be bought.  He was upset about those allegations: T140.35.  The 

applicant is still very upset about the allegations and still thinks of them: [69] – [70] JH1. 

205. The applicant was telephoned by his press secretary in the early hours of 5 May 2014.  

She read out the headline to him and parts of the articles: [28] JH1; [15] GD1.  The 

applicant was angry, in disbelief and disappointed.  He was worried about his family: 

[29] – [30] JH1.  He informed Ms Daley that the article was “offensive and repugnant” 

and he was clearly upset: [15] GD1.   

206. Mr Hockey then bought a hardcopy from the local newsagency and noticed the 

hardcopies of the Age and the Canberra Times.  He was stunned when he saw them: 

T55.26.  The shop assistance asked “what the hell is this about?”.   



 

 

51 

 

 

207. He then walked to the nearby coffee shop and saw that it had copies of each of the 

newspapers for people to read.  He tried to avoid people looking at him: [35] – [36] JH1.  

He was absolutely devastated when he saw the headline “Treasurer for sale”: T55.33.  

He thought it meant that he was corrupt which is false: T55.35.  His daughter asked him 

whether someone was trying to buy him a few days after the matters complained of were 

published: T55.43. 

208. The applicant noticed the morning television news bulletins airing at the local bakery 

and those bulletins displayed the front pages of the daily papers and were commenting 

on the matters complained of: [37] – [38] JH1. 

209. His wife telephoned him and informed him that the placard TREASURER FOR SALE 

was displayed outside his local newsagency in Hunters Hill: [41] JH1.   

210. The applicant spoke to his father who asked him if it was true.  His father broke down in 

tears when he spoke to him.  This upset the applicant: [42] JH1.  

211. Mr Hockey was extremely hurt by the publication of the placards – they were placed in 

his own electorate near where he lived and seen by people he knew: [50] JH1.  He was 

also particularly hurt by the use of the phrase “Treasurer for sale” which appeared in 

each publication (except for the Canberra Times hardcopy, Ex A13): [61] JH1. 

212. The timing of the publication was significant and relevant to the applicant’s hurt.  He 

was a week from delivering his first budget as Treasurer of the Commonwealth of 

Australia: [63] JH1. 

213. When Mr Lovett spoke to the applicant at 6:30am on 5 May the applicant was 

dumbstruck and ashen faced.  He had never seen the applicant react like that before – he 

thought that the applicant was in shock.  The applicant was worried about what would be 

said to his children at school and told Mr Lovett that his father was very upset: [14] – 

[16] GL.  Mr Hockey’s hurt has continued – there is a cloud hanging over him and he 

appears to be still bothered by the articles.  He is more pensive and distracted: [17] – [19] 

GL.  

214. Ms Daley observed that the applicant was completely devastated and clearly shocked - 

he said to her “I can’t believe it.  I can’t believe that they would do it now.  How can 

they do this?”: [18] GD1. 
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215. Mr Burns spoke to the applicant on the day of publication of the matters complained of 

and he sounded upset and angry and told Mr Burns that the articles were “appalling” and 

“disgusting”: [8] – [9] AB.  Mr Burns has since observed that the applicant has been 

upset enormously, his personality has changed and he has become quite sullen from time 

to time, which differs from his reaction to other negative publicity about him in the past: 

[10] – [11] AB.  

216. Mr Fahey recalls being told by the applicant about the matters complained of “They can 

be cruel when they want to can’t they?”  He observed that the applicant appeared hurt 

and upset when he spoke to him: [11] JF. 

Aggravation 

217. The applicant relies on a number of matters that aggravated the hurt he suffered by 

reason of the respondents’ conduct in publishing the matters complained of. 

Knowledge of falsity of allegations 

218. The applicant’s hurt was aggravated by his knowledge of the falsity of the allegations – 

it was false to assert that he gave privileged access to wealthy individuals; that his 

influence had been and could be bought, that he could be bribed, that he was corrupt.  It 

was extremely hurtful to him to read those allegations about him: [59] JH1.   

219. The respondents had no basis whatsoever to make those allegations, and their conduct in 

doing so lacked bona fides and was unjustifiable. 

Knowledge of malice 

220. The applicant’s hurt was aggravated when he discovered the malicious campaign against 

him by the respondents, through their agents Messrs Goodsir, Holden and Kenny: [1] 

JH2.   He believed that the publication of the matters complained of was payback for the 

apology that was made in relation to the 21 March article: [33] – [34]; [60] JH1. 

221. The respondents’ conduct as described under the heading, Malice, above was 

disgraceful.  It was contrary to their obligations as journalists, lacked bona fides and was 

unjustifiable. 
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Knowledge of failure to put allegations 

222. The applicant’s hurt was aggravated by the conduct of the respondents in putting 

mundane questions to him about the NSF and its operations while deliberately 

concealing what they intended to publish about him: [24] JH1.   

223. Their conduct in failing to put the allegations to the applicant prior to publication and 

giving him an opportunity to respond was improper. 

Continued publication 

224. The respondents have maintained the internet version of the publications online, despite 

these proceedings and despite having not pleaded a justification defence: Ex A17, Int 7; 

Ex A18, Int 8; Ex A19, Int 6. 

225. That conduct aggravated the harm to the applicant and was improper and unjustifiable: 

[67] JH1. 

Campaign against the applicant 

226. The respondents continued to publish allegations about the applicant, referring to or 

repeating the allegations made by them on 5 May 2014.  This campaign was improper 

and unjustifiable and aggravated the harm to the applicant. 

227. On 6 May 2014 the respondents published that “Fairfax media revealed on Monday that 

a Liberal campaign fund-raising body, the North Sydney Forum, offered “VIP” meetings 

with federal Treasurer Joe Hockey to groups including business people and industry 

lobbyists in return for annual fees of up to $22,000”: JBH-16. 

228. On 8 May 2014 the SMH published an article entitled “Bowen slams Hockey’s use of 

economist for fundraiser” which included the following that “…an exclusive event 

organised by a secretive Liberal Party fundraising body, the North Sydney Forum.  The 

North Sydney Forum offers exclusive access to Mr Hockey, often in private boardrooms, 

in return for political donations in the form of annual membership fees of up to 

$22,000”: JBH-17. 
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229. On 21 May 2014 the Age and the SMH published further articles “Hockey sues Fairfax” 

and “Hockey to sue Fairfax Media”.  The Age article referred to the matters complained 

of (still online) and gave a summary of the matters complained of: JBH-19. 

230. On 6 August 2014 the Age published a further article regarding the Treasurer with a 

photograph of him above the caption “Money trail: Corruption inquiry embroils Federal 

Liberal party director in NSW political donations scandal”: JBH-.21 

Conduct of litigation 

231. The respondents maintain a hopeless plea of statutory qualified privilege to the SMH 

first matter complained of (the placard) and the Age third and fourth matters complained 

of (the Tweets – without the article).  They should not have pleaded and maintained 

those defences: [71] JH1. 

232. The respondents contend that parts of the matters complained of are true and the fact of 

the truth of some facts in the matters complained of is relevant to the issue of 

reasonableness.  They well know that assertion is incorrect: see [60] A’s opening; GKR 

Karate (UK) Limited [2000] EWCA Civ 420; Flood v Times Newspapers Ltd [2012] 2 

AC 273 at [122]; Collins, Matthew, The Law of Defamation and the Internet (3
rd

 Ed) 

2010 Oxford University Press [13.14]; Collins on Defamation 2014 Oxford University 

Press [12.38].    

233. In other words - the respondents set out to prove that facts stated in the matters 

complained of were true.  If the matters complained of carried the pleaded imputations - 

that is only another way of saying that those imputations are true.  The defendants in 

Belbin & Ors v Lower Murray Urban & Rural Water Corporation [2012] VSC 535 were 

found (at [338] – 353]) by exactly the same conduct to have aggravated the damages to 

which the plaintiff was there entitled.  The respondents relied on this illegitimate 

pleading to claim an entitlement to cross-examine the applicant about those matters in 

circumstances where there was no truth defence.  They did so to embarrass and further 

smear the applicant in circumstances where they know that the imputations are not true.  

Their conduct in doing so warrants an award of aggravated damages.   
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234. The respondents’ cross-examination of the applicant was improper, unjustifiable and 

lacking in bona fides.  He was asked questions that were completely irrelevant to any 

fact in issue.  He was asked questions about a speech he gave in 2012 (Ex A23), 

questions about the conduct of Kevin Rudd in 2013 in offering “exclusive” interviews in 

exchange for free pro-Labor advertising and editorial on youth websites (R24) and a 

series of “Tweets” that he made about his political opponents over a period of time about 

matters irrelevant to these proceedings: Ex R24 – R29.  In addition to being irrelevant (in 

circumstances where his hurt to feelings evidence was unchallenged), the real vice with 

this questioning was that it was never put to Mr Hockey (nor was it established) that the 

content of his “Tweets” about his political opponents were incorrect.  These questions 

were intended to embarrass the applicant and were not asked for any legitimate purpose. 

235. The respondents asked the Treasurer a series of questions about an interview that he gave 

on the ABC 7:30 Report after delivering the budget in 2014 (in other words after the 

publication of the matters complained of).  It was put to him that a question asked during 

that interview carried a negative implication – an allegation that he was elected on the 

basis of having lied to the Australian people: T73.23-76.12.  It is completely irrelevant to 

these proceedings that Sarah Ferguson of the ABC asked the applicant a question that 

was critical of him.  Despite asking these questions in cross-examination, it was never 

put to the Treasurer that his feelings were not hurt by the publication of the matters 

complained of.  The only issue that all of these questions could have gone to was that – 

but the hurt to feelings evidence was never challenged.   

236. The cross-examination of Mr Hockey about the North Sydney Forum was irrelevant, 

improper and unjustifiable and only asked to further embarrass him.  For example, it was 

put to Mr Hockey that the membership fees were for the purpose of his re-election.  It is 

clear from the matters complained of that Dr Collins’ own clients were aware, in May 

2014, that the money raised by the NSF was being distributed by the Liberal Party to 

marginal seats.  They say so in the matters complained of – which is unsurprising given 

Mr Nicholls understood that the NSF was a part of the Liberal Party of Australia and that 

the donations went to marginal seats: [40]; [41]; [45]; [62] SN.  There is no allegation in 

the Defences filed in the proceedings that the membership fees were for the purpose of 

the applicant’s re-election.  To the contrary it is alleged that the funds went elsewhere.  

The cross-examination on this topic was therefore improper and unjustifiable. 
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237. Dr Collins not only put questions to Mr Hockey that his clients knew to be untrue, he 

then suggested to the applicant that his evidence about those matters was incorrect: 

T99.5-8.  That conduct was lacking in bona fides, improper and unjustifiable. 

238. The respondents also cross-examined Mr Hockey about certain of the members of the 

North Sydney Forum and whether he was concerned about those entities being members.  

Dr Collins listed the members.  The cross-examination was irrelevant (and fell well 

outside the particulars in the Defence) – it was clearly intended to embarrass the 

applicant and served no other legitimate purpose: T145.20-151.34. 

239. Dr Collins put to the applicant that (T188.1):  

“You accept, don’t you, Treasurer, that the North Sydney Forum, part of its 

marketing spiel is offering meetings, exclusive meetings with you?”   

That assertion was incorrect.  The Treasurer invited Dr Collins to point him to that 

material, repeatedly, but the challenge was not met: T188.9ff.  The question should have 

been withdrawn and the failure to withdraw it was improper and unjustifiable. 

240. The respondents spent time cross-examining the applicant on issues of credit.  That 

conduct was improper when the applicant’s evidence in relation to facts in issue in these 

proceedings was not challenged – at all.  There was no proper basis to question the 

applicant’s credit as a witness unless the respondents sought to make use of that credit 

challenge in relation to an aspect of the applicant’s evidence relevant to a fact in issue.  

They did not do so.  The purpose of the cross-examination was improper – it was in 

order to embarrass the Treasurer.  That amounts to misconduct on the part of the 

respondents which aggravates the harm to the applicant and should sound in a significant 

award of aggravated damages. 

Failure to apologise 

241. Each of the respondents have failed to apologise, despite being unable to justify the 

allegations that they have made about the applicant and in circumstances where their s.30 

defences (at least in relation to the placard and tweets) are clearly hopeless: [51]; [68] 

JH1; Ex A17, Int 23; Ex A18, Int 33; Ex A19, Int 15. 
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Vindication 

242. In circumstances where a publication is national, and makes serious allegations which 

are said to arise from an “Exclusive investigation”, readers and those who have become 

aware of the publications will have cause to wonder if the allegations are true “where 

there is smoke, there is fire.”   

243. That is particularly so where, despite the applicant commencing these proceedings, the 

respondents elected to continue to make the matters complained of available for 

publication.  That conduct is indicative of a confidence on the part of the respondents 

that they are able to justify their conduct.  In those circumstances there is a need for 

public vindication. 

244. Other than statements within the Court’s reasons, the only other means the Court has to 

vindicate the applicant is by a substantial award of damages against each respondent. 

Comparable awards 

245. Each case is different, and consideration of other damages awards is only of some 

assistance.  The applicant draws the Court’s attention to the following recent damages 

awards: 

a. Pedavoli v Fairfax [2014] NSWSC 164 damages of $350,000 to a School Teacher 

defamed in the Sydney Morning Herald where she was not named but identified by 

extrinsic facts published.  Imputations of being a sexual predator. 

b. Fisher v Channel Seven Sydney [2014] NSWSC 1616 damages of $125,000 for a 

bus driver who was accused on television of being a menace to the safety of others 

and stranding children who were passengers on his bus.  Imputations that he drove 

in a dangerous manner and without wearing a seat belt found to be true (thus 

mitigating the damages award). 

c. Cripps v Vakras [2014] VSC 279 where compensatory damages in the amount of  

$250,000 were awarded for limited internet publications concerning the plaintiff in 

respect of imputations of being a disgraceful individual who is to be avoided 

assiduously; being a racist; bullying; intimidating artists and sexually harassing 

volunteers and staff. 



 

 

58 

 

 

d. Ahmed v Harbour Radio [2013] NSWSC 1928 award of $240,000 (and a further 

$40,000 for a second broadcast) for imputations that the plaintiff was a 

contemptible person, brought a vexatious AVO, and was unfit to run her business 

because she was associated with a convicted sex offender via radio broadcast. 

e. McMahon v John Fairfax Publications Pty Limited (No 7) 277 FLR 418 where 

compensatory and aggravated damages in the amount of $225,000 were awarded in 

respect of one of the publications (allegations of professional misconduct including 

an attempt to avoid paying employee entitlements – one imputation proved true); 

f. Marshall v Megna [2013] NSWCA 30 where compensatory damages of $300,000 

and $200,000 respectively were awarded to each plaintiff for allegations of 

dishonesty and incompetence published in leaflets distributed in letterboxes. 

g. Association of Quality Child Care Centres of NSW v Manefield [2012] NSWCA 

123 where compensatory damages of $150,000 were awarded for allegations of 

mismanagement, incompetence, and deceitfulness published to about 650 persons.  

h. Trkulja v Google [2012] VSC 533 award of $200,000 general damages for internet 

publications (where extent of publication was not extensive) carrying imputations 

that the plaintiff is a criminal and is a significant figure in Melbourne’s criminal 

underworld. 

i. Belbin & Ors v Lower Murray Urban and Rural Water Corporation [2012] VSC 

535 award of compensatory damages in the amount of $70,000 each for 3 plaintiffs 

and $85,000 for the fourth plaintiff in respect of publication of a letter to a handful 

of people.  Imputations that they broke the law and acted irresponsibly.  

j. Heartsch v TCN Channel 9 [2010] NSWSC 182, an award of $240,000 for 

imputations alleging incompetence and disgraceful conduct as a plastic surgeon on 

television broadcast 

k. Simone v Walker [2009] SASC 201 where compensatory damages of $187,500 

were awarded to the first plaintiff and $195,000 awarded to the second plaintiff for 

allegations distributed in 6 letters to about 100 persons impugning professional and 

business conduct.  



 

 

59 

 

 

l. Lewincamp v ACP Magazines Ltd [2008] ACTSC 69 where compensatory 

damages of $325,000 and aggravated damages of $50,000 were awarded for 

allegations of abuse of position and breach of duty published in a magazine. 

m. Smith v Dahlenburg [2008] VSC 557 where compensatory damages of $210,000 

were awarded when the management capabilities of the plaintiff were questioned 

in two letters to two individuals.  
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H. INJUNCTIONS  

246. The respondents were put on notice on 5 May 2014 of the applicant’s complaints in 

relation to the matters complained of: JBH-15. 

247. Despite those complaints, and the commencement of these proceedings, the matters 

complained of are still available for publication on each of the websites operated by the 

respondents: Ex A17, Int 7; Ex A18, Int 8; Ex A19, Int 6. 

248. There is therefore a threat of continued publication and the Court should order the 

injunctions sought. 
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