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MR JUSTICE NICOL:
1. This is an application by the claimant for permission to re-open his application for 

permission to appeal against an order of Master Yoxall, which was dated 24th June 
2014, and for various other relief.

2. Master Yoxall granted summary judgment in favour of the University of 
Loughborough, the second defendant in the claim as originally brought.  He 
subsequently ordered the claimant to pay the second defendant’s costs.  

3. The procedural history and background to the claim is lengthy and I shall try to 
summarise it.  In 2008 the claimant became a student at the University of 
Loughborough.  In March and April 2010 there were a number of complaints of sexual 
assault against male and female students.  In particular a complaint of rape was 
reported to the Leicestershire Police on 30th March 2013.  

4. On 3rd May 2010 an informant, who was neither an employee nor officer of the 
university, approached the university’s security staff and said the claimant had behaved 
and said things which were suspicious, in connection with the sexual assaults.  The 
university’s security staff called the police.  Because the informant was nervous the 
security staff remained with the informant during the police interview.  The informant 
gave at least part of the claimant’s name, though probably not all of it.  The informant 
was also able to give the claimant’s address in Loughborough.

5. The security staff filed an incident report which noted:
“The police have taken the suspect’s details and will sent (in the report it is S-
E-N-T, but that is obviously a mistake for send) the appropriate Data 
Protection documents the next time a PCSO or a police officer visits the 
campus.” 

6. The details of the claimant which were provided to the police were a copy of his
information, recorded by the university on a registration form.  That gave his full name, 
his Loughborough address -- which as I have said, the informant had already given --
his date of birth and his address in London.

7. At some stage the university also received a form dated 4th May 2010.  This is a pre-
printed form with the headline: “Request for personal data to assist with enquiries” and 
its addressed to the security office, CID of Leicestershire Constabulary and had been 
completed by DC Fell, who was one of the investigating officers, and was 
countersigned on the same day by another police officer called Wheeler.  The pre-
printed form includes a space for a response, that is blank on the copy in the 
university’s files.  As I say a copy of that form was on the university’s file, although 
the university is not able to say when or how it was received, except that the university 
does now accept that it must have arrived after data about the claimant was provided to 
the police on or about 3rd May.

8. The police went to the address of the claimant at his home in Loughborough and he 
was arrested there on 5th May 2010.  He was bailed.  It is right to record that he was 



never charged with either rape or sexual assault.  Indeed, he has been exonerated of any 
involvement with such offences.

9. The claimant began these proceedings by issuing a claim form on 14th August 2013 in 
the High Court.  The first defendant was the Leicestershire Police, the second 
defendant was the university, the third defendant was the Loughborough Student’s 
Union.

10. The Particulars of Claim alleged against the second defendant, the university, a claim 
under the Data Protection Act 1998 and also the claim in contract.  Specifically the 
claimant alleged that the disclosure of his personal details and photographs to the 
police on 3rd May 2010, without his consent, had been either contrary to the 1998 Act 
or a breach of contract.  

11. As I have said, on 24th June 2010 Master Yoxall granted the university summary 
judgment and dismissed the claim against it.  Master Yoxall also granted summary 
judgment in favour of the third defendant.  He rejected a like application by the first 
defendants, the Leicestershire Police.

12. The claimant applied for permission to appeal Master Yoxall’s order.  The application 
was refused by Globe J first, on 30th October 2014.  Globe J said the application was 
wholly without merit, which meant, pursuant to CPR Rule 52.3(4a) the claimant had no 
right to renew his application orally.  Nevertheless, the claimant sought to rely on 
further documentation, which he set out in his letter to the court of 27th January 2015.  
He was trying to persuade Globe J to reconsider his decision.

13. By an order dated 6th February 2015, Globe J reiterated that permission was refused.  
The application was still considered to be wholly without merit.

14. The claimant tried yet again in an email of 12th February 2015, but Globe J directed 
that the matter was concluded and no further correspondence from the claimant would 
be answered or acknowledged.

15. The claim against the Leicestershire Police has continued.  At a case management 
conference on 27th March 2015, Master Yoxall ordered it to be transferred to the 
Central London County Court.  

16. On 3rd June 2015, DC Fell made a witness statement in which he records his dealings 
with the university.  Paragraph 20 of his witness statement said this:

“I obtained information from the university regarding Mr Bangura by way of a 
Data Protection Act request.  I had a working understanding with the head of 
security (that is Mr Kennedy) and he would sometimes give me information 
straightaway, knowing that a DPA form would be provided subsequently.  
This occurred when he knew we were investigating a crime, as here.” 

17. On 14th September 2015, Mr Recorder Marsden, sitting at the Central London County 
Court, directed that the police should file a further witness statement which set out the 



source of the police’s information regarding the claimant’s date of birth, his address in 
Loughborough, his address in London and his physical description.

18. On 18th September 2015, DC Fell made a second witness statement, in which he said:
“I was present at the security office at Loughborough University on 3rd May 
2010 when an informant identified the claimant by name as a potential suspect 
for a rape and a number of sexual assaults that had occurred on the campus.  
His address in Loughborough and physical description were also provided by 
the informant.  The claimant’s date of birth and home address in London were 
provided by Loughborough University security personnel, Roger Kennedy, at 
the same time and place.” 

19. Yet further directions were made by Her Honour Judge Hampton, sitting at 
Northampton on 31st March 2016.  Soole J dismissed an application for permission to 
appeal by the claimant against the orders of Her Honour Judge Hampton and Recorder 
King, he did so on 17th March 2016.

20. On 26th April 2016, Her Honour Judge Hampton heard further applications by the 
claimant.  Relevant to the present issue the claimant had asked her to allow the 
university of Loughborough to be rejoined as a defendant.  She refused, saying that 
permission to appeal Master Yoxall’s order had been refused by Globe J.  She also 
appeared to believe that it was a matter that Soole J had also considered, though I do 
not have a copy of an order directly saying as much from Soole J.

21. In effect therefore, the claimant is seeking four things: (a) permission to re-open his 
application for permission to appeal, which was refused by Globe J, an order to that 
effect would have to be made under CPR Rule 52.17; (b) permission to rely on fresh 
evidence, an order to that effect would have to be made under Rule 52.11.2; (c) 
permission to appeal Master Yoxall’s order and then; (d) permission to add two 
individuals, Roger Kennedy and Mr Spink as further defendants to the claim. I can 
postpone dealing with the addition of Mr Spink and Mr Kennedy until later in this 
judgment.  

22. So far as the other matters are concerned, the relevant test for each, taking them in 
reverse order is as follows: permission to appeal will only be granted if an appeal has a 
realistic prospect of success or there is some other compelling reason why permission 
should be granted - see Rule 52.36.  (2) By rule 52.11 the normal course is that the 
appeal is decided on the basis of the evidence which was heard before the lower court.  
There has to be some reason to depart from this and to allow the appellant to rely on 
fresh evidence.  The Ladd –v– Marshall principles, while not rigid, still provide 
guidance in that regard, so the court would need to consider: (i) whether there was a 
good reason why the evidence could not have been obtained with reasonable diligence 
at first instance; (ii) the evidence would have had an important influence on the 
outcome of the matter; and (iii) the evidence must be apparently credible.  (3) The 
jurisdiction under Rule 52.17 is an exceptional jurisdiction.  It will only be exercised if 
it is necessary to avoid real injustice.



23. The claimant argues that the evidence of DC Fell and the documentation produced by 
the police on disclosure in the action show that the police did not provide a written 
request in advance of the disclosure by the university, of his personal data.  He submits 
that that in particular is contrary to the university’s guidance as set out in 
Loughborough University’s Data Protection Policy when information is requested by 
the police.

24. Mr Masters, who appeared before me on behalf of the claimant, reminds in particular 
of what is in Section10 of that policy.  It reads as follows:

“Disclosures to the police and legal proceedings.  Disclosure to the police: 
disclosures to the police ARE NOT compulsory, except in cases where the 
university is served with a court order requiring information.  However, s.29 of 
the Data Protection Act 1998 does allow limited exemptions from the first 
principle, meaning that the university may release information to the police 
without the consent of students, in limited circumstances.  Such disclosure 
should only be made if the police confirm that they wish to contact a named 
individual about a specific criminal investigation and where the university 
believes that failure to release the information would prejudice the 
investigation.  Staff must not release information to the police over the 
telephone.  The police must inform the university in writing.  Most police 
forces will have their own request form, which should always include a 
statement confirming that the information requested is required for the 
purposes covered in s.29, a brief outline of the nature of the investigation, the 
student’s role in that investigation and the signature of the investigating 
officer.” 

25. Mr Masters also draws attention to the registration form, which was signed by the 
claimant.  That includes: 

“Section 4, Data Protection.  Loughborough University collects and processes 
information about students for various teaching, research and administrative 
processes, including the health and safety and welfare of individuals and the 
monitoring of various university policies.  Detailed information regarding the 
use of your personal data can be found in s.16 of the student handbook (the 
quotation I have read from the Data Protection Policy of the university appears 
to come from a section of the student handbook).”  

The student is then invited to tick appropriate boxes if:
“You do not consent to your personal data being used in any of the following 
ways.” 

Each of the boxes has been ticked.  None of the boxes though, concern disclosure of 
information to the police for the purpose of detecting crime.  

26. There is then a box which is headed “Data release authorisation, password (optional)” 
and after that box there are these words:

“In accordance with the Data Protection Act, the university will not share your 
information with any third parties without your consent.  If you wish us to 
release information to a third party, please provide a password.  The third party 



will be required to quote the password whenever they contact the university 
about you.  Enter one upper case character for the box, your password must be 
at least five characters.” 

I can set that aspect of the form aside.  The claimant did not choose to add a password 
enabling a third party to access data without giving his consent to a third party 
accessing data in that way.

27. The claimant argues that the evidence of DC Fell on documentation show that, contrary 
to the policy which I have quoted from, the university released his data without a 
written request from the police.  Mr Masters on his behalf argues that the claimant is 
entitled to relief against the university for breach of the Data Protection Act, for breach 
of contract, for breach of trust and possibly for conspiracy.

28. Mr Knight, who appeared before me for the university, began with an apology.  Before 
Master Yoxall the university had relied on a witness statement from Catherine Yule, 
dated 18th October 2013.  She said that the information disclosed to the police had 
followed a written request from the police.  Mr Knight accepts that that information 
was incorrect. Ms Yule’s statement, he says, was made in good faith, but it was wrong 
and Mr Knight apologised on the university’s behalf for providing that wrong 
information to Master Yoxall.

29. Mr Knight argues though, that this does not lead to the conclusion that the claimant 
should now be granted the relief which he seeks.  Firstly, he submits that the evidence 
was not new.  The security incident report, which I have quoted, was before Master 
Yoxall and it was apparent from that report that the information had been provided in 
advance of a written request.  Secondly, he argues that in any event it makes no 
difference if there had been no written request: there would nonetheless be no breach of 
the Data Protection Act.  Thirdly, he argues that there was no loss, because the 
claimant was arrested at his home address and that home address in Loughborough was 
provided to the police by the informant.  Fourthly, he submits the university’s Data 
Protection Policy is not a contractual document and there can be no claim for breach of 
contract because it was not followed, if indeed that was the case.  He argues as well 
that the claim has no basis however it is phrased, even if it is labelled estoppel by 
representation or breach of trust.

30. In elaboration of his argument that even in the absence of a written request there would 
be no breach of the Data Protection Act, Mr Knight draws attention to the first Data 
Protection principle that data must be handled fairly and lawfully.  While that is a 
general principle, the Act itself provides an exemption to that principle, if the data is 
being processed for the purposes of the prevention or detection of crime or the 
apprehension or prosecution of offenders - see s.29 of the 1998 Act.  Even then the data 
controller must abide by the obligations in schedule 2.  The university says the 
disclosure in this case plainly conformed to condition 6.1 in schedule 2 since it was 
necessary for the purposes of legitimate interest pursued by the police and the 
disclosure was not unwarranted by reason of prejudice to the rights, freedoms or 
legitimate interest of the data subject.

31. He submits that the university’s policy is a document governing its intended processes.  
It will ordinarily expect those procedures to be followed, but he adds two important 



qualifications.  First, he does not accept that it is to be interpreted as invariably 
requiring a written request in advance of the disclosure.  He submits there may well be 
cases where the police have an urgent need for the information and the university ought 
to be at liberty to provide that information, even though no written request has been 
made in advance.  Secondly, he submits that even if the policy in the document is not 
followed, that does not entitle the claimant to the relief which he now seeks in the 
action, since the policy document was not contractual and cannot give rise to any other 
form of relief.  Accordingly, Mr Knight submits the claimant’s claim against the 
university is still bound to fail, notwithstanding the information which has come forth 
from the police.

32. In my judgment, the claim based on the Data Protection Act is unarguable.  The Act 
clearly contemplates the data controller, (which is what the university was,) being 
exempt from the first data protection principle if the information is sought by the police 
for the purpose of detection of crime or the apprehension or prosecution of offenders.  
There is nothing in s.29 which stipulates that that request must be made in writing.  
There are conditions, but I accept the submission of Mr Knight that the condition in 6.1 
of the schedule was plainly satisfied in this case.  I bear in mind that the police were 
investigating a series of serious sexual assaults that were of great concern to the 
university community and, quite apart from the university’s general desire to assist the 
police in the detection of crime, there were added reasons why it should be keen to do 
so in this particular case.

33. In my judgment as well, the claim based on an alleged breach of contract also has no 
realistic prospect of success.  I accept that when the matter was before Master Yoxall 
this aspect of the claimant’s claim may not have had the attention which it would 
otherwise have done, since on the basis of the information provided by Ms Yule it 
appeared that the university had had a written request in advance from the police and as 
Mr Knight has accepted, that was not so.  But nonetheless, it seems to me that the 
argument that the data protection policy was incorporated as a contractual document 
simply is not sustainable.

34. The registration document to which I have referred and which the claimant signed, 
does not purport to incorporate the data protection policy as part of the contract 
between the student and the university, nor does the policy itself.

35. Mr Masters, in the course of his submissions, asked the rhetorical question, well if it 
was not part of the contract what was its purpose?  The answer to that is clear.  Like 
many non-contractual policies, it articulated what the policy was that the university 
expected to adopt, but failure to follow through on those policies does not necessarily 
mean that there is a claim for breach of contract and, in my judgment, in the context of 
this case, it is unarguable that that was the effect of the data protection policy.

36. I accept as well Mr Knight’s argument, that the policy cannot be understood to mean 
that there will be an invariable rule that information will only be provided to the police 
if a written request is made in advance.  I appreciate the point made by Mr Masters that 
the policy says the information will not be provided in response to a telephone request 
and there must be a written request.  Although that is written in mandatory terms, it 
seems to me that it is inconceivable that the drafter of the policy would have intended 



that the university should be precluded from providing such information if the 
circumstances of the situation precluded a written request in advance.

37. I also accept Mr Knight’s further argument that in any event the loss that the claimant 
relies upon, namely his arrest, was not caused by the disclosure made by the university.  
He was arrested at his Loughborough home. The address of his Loughborough home 
was given to the police by the informant.  Whether or not there had been a disclosure 
by the university, that loss would still have taken place.

38. I also reject as having no realistic prospect of success, Mr Masters’ alternative 
formulation based on misrepresentation or breach of trust.  It seems to me that those are 
simply unarguable if, as I have concluded, there is no claim for breach of contract.  His 
claim that there may have been a conspiracy also falls if there was no breach of the 
Data Protection Act and if, as I hold, there was no breach of contract.

39. In his application notice the claimant also seeks to make Roger Kennedy and William 
Spinks additional defendants.  They were officials of the university at the time, 
although they are no longer or employees of the university currently. They were 
involved, one way or another in the disclosure of the claimant’s information to the 
police.

40. Mr Knight made submissions as to why I should not accede to that application.  It 
seems to me that there is a short answer to it, given the conclusion which I have 
reached as far as the university is concerned. Since I conclude that there is no realistic 
prospect of the claim against the university succeeding, it seems to me that there could 
be no possible justification in now making Mr Kennedy and Mr Spinks additional 
defendants.

41. I have considered this application at some length and indeed, Mr Masters and Mr 
Knight had a rather more extensive opportunity to make oral submissions to me than 
would be normal on an application for permission to appeal, still less on an application 
for the exercise of the exception jurisdiction in Rule 52.17.  I have though, thought it 
right to do that in view of the fact that some at least of the evidence before Master 
Yoxall is now accepted to have been incorrect.  

42. Nonetheless, having heard the submissions of counsel I have come to the clear 
conclusion that the application to re-open the application for permission to appeal 
should be refused.  I say in any event I would have refused the application for 
permission to appeal had that been a live matter before me and that is sufficient to deal 
with the application.
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