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Claim No. HQ    

IN THE HIGH COURT OF JUSTICE 

QUEEN’S BENCH DIVISION 

ADMINISTRATIVE COURT 

 

BETWEEN: 

THE QUEEN 

On the application of 

(1) JACQUELINE HAMES 

(2) BYLINE MEDIA HOLDINGS LTD 

(3) HJK 

Claimants 

 

-and- 

 

(1) SECRETARY OF STATE FOR THE HOME DEPARTMENT 

(2) SECRETARY OF STATE FOR CULTURE, MEDIA AND SPORT 

 

Defendants 

 

 

__________________________________________ 

 

STATEMENT OF FACTS AND GROUNDS 

__________________________________________ 

 

 

I Introduction and summary 

 

1. This claim concerns the lawfulness of the current consultation exercise (“the 

Consultation”), running from 1 November 2016 to 10 January 2017, by which the 

Defendants seek views from the public on “the different options for commencement of 

section 40 of the Crime and Courts Act 2013” and “whether proceeding with Part 2 of the 

[Leveson] Inquiry is still appropriate, proportionate and in the public interest”.  

 

2. After the conclusion of Part 1 of the Leveson Inquiry (“the Inquiry”) in November 

2012, the Government made clear and repeated promises to implement 

recommendations for press regulation that Lord Justice Leveson had made in his 

report on Part 1 (“the Leveson Report”), including incentives for press organisations 

to join an independent regulator. Those incentives are contained principally in section 
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40 of the Crime and Court Act 2013 (“CCA”). Section 40 CCA comes into force on such 

day as the Second Defendant may appoint. The Second Defendant has not brought 

section 40 into force.  The Government also made clear and repeated promises to 

continue with Part 2 of the Inquiry, concerning unlawful or improper conduct of News 

International, the police and others.  Part 2 of the Inquiry has not commenced.  

 

3. Through the Consultation, the Defendants now seek views from the public on various 

options for s. 40 CCA, including repealing s. 40 altogether, or bringing it only into 

partial effect. The terms of the Consultation also strongly imply that the Defendants 

have already decided not to continue with Part 2 of the Inquiry at all.  

 

4. The Claimants are persons who would be particularly affected by any decision to resile 

from the promises made concerning the incentives in s.40 CCA and Part 2 of the 

Inquiry: 

 

(1) The First Claimant (“Ms Hames”) was placed under surveillance by the News of the 

World in 2002 and gave evidence at Part 1 of the Inquiry as a “core participant”. 

She issued proceedings against the News of the World for the violation of her 

privacy, but settled that claim without insisting on a disclosure process because 

she believed that relevant information would become available to her as a result of 

Part 2 of the Inquiry. She was also assured personally in November 2012 by the 

then Prime Minister, David Cameron, that Part 2 of the Inquiry would proceed. In 

those circumstances, she has a legitimate expectation that Part 2 of the Inquiry will 

take place, which could only be displaced by good and proportionate reasons 

(none of which exists). 

 

(2) The Second Claimant (“Byline”) joined IMPRESS in order to benefit from the costs 

protections for press organisations in s.40 CCA, which the Second Defendant has 

failed to introduce. Byline’s business model, which allows reputable journalists to 

publish material on its site without exerting any editorial influence over their 

subject matter, is critically dependent upon the costs protections in section 40 CCA. 

Byline has recently made a share offering in order to fund expansion plans, in 

specific reliance on those costs protections. If section 40 CCA were not brought into 
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force, those plans would need to be withdrawn. Indeed, Byline would have to 

reconsider its entire future.  

 

(3) The Third Claimant (“HJK”) is a victim of phone hacking. He was subjected to 

surveillance as a result of his relationship with a well-known individual (“X”). The 

resulting intrusion into his private life, together with police inaction, led to the 

termination of his relationship with X; bullying and singling out in his 

employment; and ultimately, his decision to resign from his employment and 

move abroad.  He was a core participant in module 1 of Part 1 of the Inquiry. He 

has brought and settled a claim against News Group Newspapers for voicemail 

interception by the News of the World. Another (non-News Group) newspaper was 

also clearly involved in this unlawful activity, and HJK anticipated that this was 

the type of activity that Part 2 of the Inquiry would and should investigate. HJK 

has been granted an Order permitting his anonymisation in these proceedings by 

the Court, which is included within the claim bundle.  

 

5. The Claimants consider the Consultation to be unlawful. The consultation paper 

seeking the public’s views (“the Consultation Paper”) is misleading and unbalanced 

in fundamental ways, which render it plainly unfair. The Consultation Paper omits or 

misstates much plainly relevant information; it fails fairly to put the arguments for and 

against the proposals it makes; and it wholly fails to acknowledge the promises made 

both about section 40 CCA and Part 2 of the Inquiry. Further, it is not properly open 

to the Government to consult on an option (failing to proceed with Part 2 of the 

Inquiry) which would be unlawful, because in breach of a legitimate expectation.   

 

6. The Claimants set out below: (i) the material factual background; (ii) the legal 

framework; (iii) their Grounds; (iv) points about timing; and (v) the conclusion the 

Court is invited to reach.  

 

II The Factual Background 

 

The context for the Inquiry 

 

7. The factual background to the Inquiry is best understood by summarising Lord Justice 

Leveson’s own explanation of that background in the Leveson Report (see in particular 
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§§6-28 of Lord Justice Leveson’s Executive Summary and Recommendations of 

November 2012).  

 

8. For many years prior to the Inquiry, there were complaints that certain parts of the 

press rode roughshod over others, both individuals and the public at large, without 

any justifiable public interest. Large parts of the press had engaged in a widespread 

trade in private and confidential information, apparently with little regard to the 

public interest. In very many cases, that information had been unlawfully obtained. 

The Information Commissioner reported twice to Parliament on these wholesale 

breaches of data protection legislation in 2006 (“What Price Privacy”, a report of May 

2006, and “What Price Privacy Now”, a report of December 2006). However, no 

newspaper conducted any investigation into either its own practices or those of other 

titles.  

 

9. In 2007, the Royal editor of The News of the World (Clive Goodman) and the private 

investigator Glenn Mulcaire pleaded guilty to, and were jailed for, the illegal 

interception of phone messages (i.e. “phone hacking”) in six test cases. It was obvious 

during the course of the criminal prosecution that others must have been involved, not 

least because thousands of names of targets were found in Glenn Mulcaire's notes. 

However, News International Limited, which owned The News of the World, claimed at 

the time, under what was widely known as the "one rogue reporter" defence, that Clive 

Goodman was involved in a secret and unauthorised practice, unknown to his 

colleagues or superiors. When a sole journalist (Nick Davies of The Guardian) 

undertook an investigation, and published an article on 8 July 2009 alleging a cover-

up, the Press Complaints Commission (“PCC”) accepted the assurances of News 

International to the contrary.  In fact, the PCC criticised The Guardian for its 

investigation. 

 

10. After years of inaction, the Metropolitan Police launched Operation Weeting, which 

revealed publicly that within the material they had seized from Glenn Mulcaire more 

than 3 years earlier, 4,375 names were linked to phone numbers. Of those, the police 

regarded 829 as being likely victims of phone hacking. The seized material led to the 

later disclosure of evidence of payments to public officials, computer hacking, mobile 

phone theft and other potentially unlawful activities. This took place against a 
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background of public concern about newspaper ethics more generally, relating to 

cases such as those of Gerry and Kate McCann, Christopher Jefferies, the Watson 

family and Abigail Mitchell's family.  

 

11. In July 2011, it was revealed that The News of the World had hacked the phone of the 

murdered schoolgirl Milly Dowler, and had as a result (misunderstanding the private 

voicemail messages it had obtained) published a false story that she was still alive. It 

had also hacked the phones of relatives of those who died in the London bombings on 

7 July 2005, and of dead soldiers. There was a public outcry. On 7 July 2011, The News 

of the World announced it would close.  

 

12. On 13 July 2011, David Cameron (the then Prime Minister) made a statement to 

Parliament, announcing the establishment of the Inquiry. He said, among other things 

(emphasis added): 

 

“In recent days, the whole country has been shocked by the revelations of the phone hacking 
scandal. What this country- and the House – has to confront is an episode that is, frankly, 
disgraceful: accusations of widespread lawbreaking by parts of our press; alleged corruption by 
some police officers; and, as we have just discussed, the failure of our political system over many, 
many years to tackle a problem that has been getting worse. We must at all times keep the real 
victims at the front and centre of this debate. Relatives of those who died at the hands of 
terrorism, war heroes and murder victims – people who have already suffered in a way that we 
can barely imagine – have been made to suffer all over again.  
… 
Last week in the House I set out our intention to establish an independent public inquiry into 
phone hacking and other illegal practices in the British press. We want it to be one that is as 
robust as possible – one that can get to the truth fastest and also get to work the quickest, and, 
vitally, one that commands the full confidence of the public. Clearly there are two pieces of work 
that have to be done. First, we need a full investigation into wrongdoing in the press and 
the police, including the failure of the first police investigation. Secondly, we need a review of 
regulation of the press. We would like to get on with both those elements as quickly as possible, 
while being mindful of the ongoing criminal investigations. So, after listening carefully, we 
have decided that the best way to proceed is with one inquiry, but in two parts. 
… 
Starting as soon as possible, Lord Justice Leveson, assisted by a panel of senior independent 
figures with relevant expertise in media, broadcasting, regulation and government will inquire 
into the culture, practices and ethics of the press; its relationship with the police; the failure of 
the current system of regulation; the contacts made, and discussions had, between national 
newspapers and politicians; why previous warnings about press misconduct were not heeded; 
and the issue of cross-media ownership. He will make recommendations for a new, more 
effective way of regulating the press – one that supports its freedom, plurality and independence 
from Government, but which also demands the highest ethical and professional standards. He 
will also make recommendations about the future conduct of relations between politicians and 
the press. That part of the inquiry we hope will report within 12 months.  
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The second part of the inquiry will examine the extent of unlawful or improper conduct 
at the News of the World and other newspapers, and the way in which management 
failures may have allowed it to happen. That part of the inquiry will also look into 
the original police investigation and the issue of corrupt payments to police officers, 
and will consider the implications for the relationships between newspapers and the 
police…” 
 

13. The terms of reference for the two parts of the Inquiry were agreed on 20 July 2011, 

and are at Annex A to the Consultation Paper.  

 

14. The reason why the Inquiry was split into two parts was the existence of criminal 

investigations into journalists and others concerning phone hacking, computer and 

email hacking, and corrupt payments to public officials. As Lord Justice Leveson 

explained at §1.3 of the Leveson Report: 

 

“In a number of cases, criminal prosecutions have been commenced; these are presently 
awaiting trial and I anticipate that there will continue to be developments in the period which 
follows the publication of this Report. This is the reason for the Inquiry being split into two 
parts (with the question “who did what to whom” generally falling within Part 2, which is 
intended to follow the conclusion of any criminal prosecutions). One consequence, however, is 
that any investigation of the facts has inevitably been circumscribed, in particular, by an 
inability to investigate the full detail of specific criminality in the core areas of interception of 
mobile telephone voice mail messages and alleged bribery of public officials.” 

 

Those investigations have now concluded. 

 

Part 1 of the Inquiry and the Leveson Report’s recommendations 

 

15. Lord Justice Leveson split the terms of reference for Part 1 of the Inquiry into 4 

modules, in order most efficiently to investigate the issues. Those were (1) the Press 

and the Public; (2) the Press and the Police; (3) the Press and Politicians; and (4) the 

Future. He designated certain persons as “core participants” for the purposes of each 

module1, inter alia because they had played a direct and significant role in the matters 

                                                           
1 Lord Justice Leveson applied Rule 5 of the Inquiry Rules 2006 in determining who should be a core participant 
(see his Ruling on Core Participants), which states, as far as material: 
 
“(1) The Chairman may designate a person as a core participant at any time during the course of the inquiry, 
provided that person consents to being so designated. 
(2) In deciding whether to designate a person as a core participant, the chairman must in particular consider 
whether – 



7 
 

to which the Inquiry related, or had a significant interest in an important aspect of the 

matters to which the Inquiry related. Hearings for module 1 took place from 

November 2011 to February 2012; module 2, from February to March 2012; module 3, 

from April to June 2012; and module 4, in July 2012.  

 

16. The Leveson Report was published on 29 November 2012.  Lord Justice Leveson found 

it “abundantly clear…that current systems of both internal governance in some parts of the 

press and industry self-regulation of the press, have not worked and are not working”: §1.4. 

Continuation of the status quo (i.e. the PCC) was “not a credible option, and no-one has 

suggested that it is”: §1.10. The Press Standards Board of Finance (“PressBoF”), which 

financed the PCC, had presented its own proposed alternative model at the Inquiry 

through its Chairman, Lord Black of Brentwood (Executive Director of the Telegraph 

Media Group). Lord Leveson stated that this alternative press industry model was not 

satisfactory either. It failed to offer “genuine independence from the industry”, and the 

extent of industry control within the proposed system was a “fundamental flaw”: §§2.1, 

2.4. What was required instead was “independent self-regulation…a body, established and 

organised by the industry, which would provide genuinely independent and effective regulation 

of its members and would be durable”. 

 

17. As is well known, Lord Justice Leveson did not propose compulsory regulation of the 

press, but did propose improving the position of those who complained of press 

misconduct. Lord Justice Leveson proposed a stronger system of regulation, allowing 

complainants inexpensive access to justice through a system of low-cost arbitration, 

with tangible incentives for the press to subscribe to that system. He set out 47 

recommendations for press regulation, of which 38 related to an independent self-

regulator. Among those: 

 

(1) Recommendation 22 stated: 

                                                           
(a) The person played, or may have played, a direct and significant role in relation to the matters to 
which the inquiry relates; 
(b) The person has a significant interest in an important aspect of the matters to which the inquiry 
relates; or 
(c) The person may be subject to explicit or significant criticism during the inquiry proceedings or in the 
report, or in any interim report…” 
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“The Board should provide an arbitral process in relation to civil legal claims against 
subscribers…The process should be fair, quick and inexpensive, inquisitorial and free for 
complainants to use…” 

 

(2) Recommendation 26 stated: 

“It should be open to any subscriber to a recognised regulatory body to rely on the fact of 
such membership and on the opportunity it provides for the claimant to use a fair, fast and 
inexpensive arbitration service. It could request the court to encourage the use of that 
system of arbitration and, equally, to have regard to the availability of the arbitration 
system when considering claims for costs incurred by a claimant who could have used the 
arbitration service. On the issue of costs, it should equally be open to a claimant to rely on 
a failure by a newspaper to subscribe to the regulator thereby depriving him or her of access 
to a fair, fast and inexpensive arbitration service. Where that is the case, in the exercise of 
its discretion, the court could take the view that, even where the defendant is successful, 
absent unreasonable or vexatious conduct on the part of the claimant, it would be 
inappropriate for the claimant to be expected to pay the costs incurred in defending the 
action”.  
 

(3) Recommendation 27 stated: 

“In order to meet the public concern that the organisation by the press of its regulation is 
by a body which is independent of the press, independent of Parliament and independent of 
the Government, that fulfils the legitimate requirements of such a body and can provide, by 
way of benefit to its subscribers, recognition of involvement in the maintenance of high 
standards of journalism, the law must identify those legitimate requirements and provide 
a mechanism to recognise and certify that a new body meets them.” 
 

(4) Recommendation 28 stated: 

“The responsibility for recognition and certification of a regulator shall rest with a 
recognition body. In its capacity as the recognition body, it will not be involved in 
regulation of any subscriber.” 
 

(5) Recommendation 29 stated that the new regulatory body should meet 

Recommendations 1-24 as requirements for recognition.  

 

Implementation of the Leveson Report’s recommendations 

 

18. There was much debate on whether the mechanism for recognition of a new press 

regulator should be set out in statute, or introduced in some other way, but 

underpinned by statute. In March 2013, after obtaining the agreement of victims of 

press abuse, the three main political parties all agreed that a new body should be 

established by Royal Charter for the purpose of determining recognition of any 

independent press regulator by reference to criteria reflecting the recommendations in 



9 
 

the Leveson Report. That was in accordance with the Prime Minister's commitment 

that there should be an independent regulator, given at the Inquiry, in Parliament, in 

public and in meetings with victims. 

 

19. On 18 March 2013, the Prime Minister made a statement to the House of Commons 

about press regulation, in which he gave a number of important commitments about 

how the new system would operate. He said (emphasis added): 

 

“As Lord Justice Leveson recommended we need a system of tough independent self-
regulation that will deliver for victims and meet the principles set out in his report. 
 
This system will ensure up-front apologies, million pound fines, a self-regulatory 
body with independence of appointments and funding, a robust standards code, an 
arbitration service free for victims and a speedy complaint-handling mechanism. 
 
We will do all of this without the need for statutory regulation. 
 
Mr Speaker, let me set out for the House the significance of this decision to go with a Royal 
Charter instead of writing the principles of press regulation into statute and the details of the 
deal that has now been agreed. 
 
Let me remind the House of the two key recommendations that Lord Justice Leveson made. 
First, that there should be a new powerful self-regulatory body that the press had 
themselves to establish. 
Second, in order that the press do not “mark their own homework”, there should be a recognition 
body to oversee the new system of press self-regulation.  
 
…. 
I was determined to find a better way of establishing the recognition body that would oversee 
the tough self-regulatory body that Lord Justice Leveson envisaged. 
 
This is what the Royal Charter does. 
It sets out the title, the definition, the function, the powers, the composition of a new system of 
press regulation.  
But it does so without the need to write any of this down in legislation.  
… 
In my view, there was a real danger that if we pursued detailed legislative changes to implement 
Leveson, the press would refuse to take part.  
We may have created a situation with a system that worked on paper but not in practice.  
That wouldn’t help the victims at all.  
… 
Mr Speaker, let me set out for the House the cross party agreement on a Royal Charter.  
As I have said, the new system of press regulation will deliver Lord Justice Leveson’s 
principles including up-front apologies and million pound fines. 
 
We will use the Crime and Courts Bill to table the minimal legislative clauses needed 
to put in place incentives which Lord Justice Leveson regarded as crucial to give all 
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newspapers a strong incentive to participate in this voluntary system of independent 
self-regulation. 
 
So exemplary damages will be available against publishers who don’t join a regulator if they 
utterly disregard the rights of ordinary people.  
 
And we will change the rules on costs in civil claims against publishers so that there’s 
a strong incentive to come inside the regulator, with its independent regulatory 
system.  
… 
Mr Speaker, let me conclude with a word about the process by which this agreement has been 
reached and the next steps.  
 
The Royal Charter that we have agreed today has benefitted hugely from hundreds of 
hours of detailed negotiations with the representatives of victims with all main 
political parties and with the press themselves.  
 
It has been further improved by the hours of discussions that have taken place between parties 
this weekend.  
 
And I am grateful for the spirit of give and take on all sides. 
 
We stand here today with cross-party agreement for a new system of press regulation that 
supports our great traditions of investigative journalism and free speech and protects the rights 
of the vulnerable and the innocent.  
If this system is implemented the country should have confidence that the terrible suffering of 
innocent victims like the Dowlers, the McCanns and Christopher Jefferies should never be 
repeated.  
 
My message to the press is very clear. 
We have had the debate. 
Now it is time to get on and make this new system work.” 
 

20. Thus, the Prime Minister in his statement: 

 

(1) Gave the strongest assurances, in unambiguous language, that the “new system of 

press regulation” contained in the Royal Charter would be brought into force; 

 

(2) Promised that this system would be underpinned by operative statutory 

incentives, including both exemplary damages and changes to the operation of 

costs rules in civil claims against publishers; 

 

(3) Endorsed Lord Justice Leveson’s conclusion that such statutory incentives as 

“crucial” in order to ensure that press organisations participated in the system at 

all; 
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(4) Emphasised the importance of ensuring that the system worked “in practice”, and 

not simply on paper, because of the interests of the victims of press misconduct; 

 

(5) Promised that the system would “deliver” Lord Justice Leveson’s 

recommendations, including “independence of appointments and funding” and “an 

arbitration service free for victims”; and 

 

(6) Indicated that the new system was the product of prolonged negotiation with 

victims’ representatives, press representatives and all the main political parties, 

and that the debate on whether it was needed had been concluded, so that it was 

time to “get on and make this new system work”. 

 

21. The then Secretary of State for Culture Media and Sport (Maria Miller MP) told the 

House of Commons on the same occasion: 

 
“Every publisher has a choice it can weigh up. Publishers can come inside the self-regulatory 
process and get the support of the regime for exemplary damages and costs, or they can choose 
to stay outside. That was absolutely the essence of Lord Justice Leveson’s 
recommendation not to have compulsion…The new provisions will act as the key 
incentive for joining the new press regulator.”  (Emphasis added) 
 

and  

 
"We have before us an important set of real incentives that have real effect to make sure that we 
can move forward, with today as a turning point where we stop talking about the theory of 
Leveson and start putting the practice of Leveson out for everybody to benefit from it. The 
provisions are a crucial part of this new tough regulatory regime and I commend them whole- 
heartedly to the House." 
 

22. The final cross-party Royal Charter (“the Charter”) received the Royal Seal at a 

meeting of the Privy Council on 30 October 2013. The Charter provides for a new body 

for recognition of a press regulator or regulators, to be known as the “Recognition 

Panel”. The Recognition Panel’s functions under the Charter are to (a) determine 

applications for recognition from regulators; (b) review whether regulators should 

continue to be recognised; (c) withdraw recognition, where satisfied that a regulator 

was no longer entitled to it; and (d) report on the system, in particular whether it is in 

place and operating effectively. In determining applications, the Panel must apply the 
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29 recognition criteria in Schedule 3 to the Charter, which reflect Lord Justice 

Leveson’s recommendations. The Recognition Panel was established on 3 November 

2014. 

 

23. The relevant statutory incentives were enacted in sections 30-42 CCA. Those sections 

received the overwhelming approval of the House of Commons (all the major parties 

being in support) and were accepted without a vote in the House of Lords. The Act 

received Royal Assent on 25 April 2013. As to the provisions: 

 

(1) Sections 34-39 CCA concern awards of exemplary and aggravated damages. 

Exemplary damages may already be made under common law in libel actions. 

Sections 34-39 CCA allow exemplary damages to be awarded in privacy claims 

and other specified claims arising from publications by a 'relevant publisher' (as 

defined in section 412), in the rare circumstances where the conditions for such 

damages are met; but restrict the circumstances in which exemplary or aggravated 

damages can be awarded against defendants belonging to an approved regulator.  

 

(2) Section 40 CCA concerns costs awards in civil proceedings, and contains powerful 

incentives to join an approved regulator, operating an arbitration scheme. It states: 

 

“40 Awards of costs 
 
(1) This section applies where- 

(a) A relevant claim3 is made against a person (“the defendant”), 
(b) The defendant was a relevant publisher at the material time, and 
(c) The claim is related to the publication of news-related material4. 

 

                                                           
 
2 The meaning of a “relevant publisher” for the purposes of ss.34-40 CCA is defined in section 41 CCA. It means 
“a person who, in the course of a business (whether or not carried on with a view to profit) publishes news-
related material – (a) which is written by different authors, and (b) which is to any extent subject to editorial 
control”. Section 41 contains further interpretative provisions explaining what “editorial control” means, and 
in what circumstances a person is to be taken as having such control. 

 
3 A “relevant claim” is defined by section 42 CCA as a civil claim made in respect of any of the following: (a) 
libel, (b) slander, (c) breach of confidence; (d) misuse of private information; (e) malicious falsehood; (f) 
harassment.  

 
4 “News-related material” is defined by section 42 CCA. It means “(a) news or information about current 
affairs, (b) opinion about matters relating to the news or current affairs, or (c) gossip about celebrities, other 
public figures or other persons in the news”.  
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(2) If the defendant was a member of an approved regulator at the time when the claim was 
commenced (or was unable to be a member at that time for reasons beyond the 
defendant’s control or it would have been unreasonable in the circumstances for the 
defendant to have been a member at that time), the court must not award costs against 
the defendant unless satisfied that- 
(a) The issues raised by the claim could not have been resolved by using an arbitration 

scheme of the approved regulator, or 
(b) It is just and equitable in all the circumstances of the case to award costs against 

the defendant. 
 

(3) If the defendant was not a member of an approved regulator at the time when the claim 
was commenced (but would have been able to be a member at that time and it would 
have been reasonable in the circumstances for the defendant to have been a member at 
that time), the court must award costs against the defendant unless satisfied that- 
(a) The issues raised by the claim could not have been resolved using an arbitration 

scheme of the approved regulator (had the defendant been a member), or 
(b) It is just and equitable in all the circumstances of the case to make a different award 

of costs or make no award of costs. 
 

(4) The Secretary of State must take steps to put in place arrangements for protecting the 
position in costs of parties to relevant claims who have entered into arrangements 
under section 58 of the Courts and Legal Services Act 1990. 
 

(5) This section is not to be read as limiting any power to make rules of court. 
 

(6) This section does not apply until such time as a body is first recognised as an approved 
regulator.” 

 

24. Section 61 CCA contains the Act’s commencement provisions. It states that sections 

34-39 come into force one year after the Recognition Panel is established under the 

Charter (see s.61(7)); but that section 40 (among other provisions) should come into 

force “on such day as the Secretary of State may by order appoint” (see s.61(2)). The effect 

of those provisions is that (i) sections 34-39 CCA have been in force since 3 November 

2015, one year after the establishment of the Recognition Panel; but (ii) section 40 is 

not yet in force, because the Second Defendant has not made an order to that effect 

(see further below).  

 

25.  Initially, it was proposed that section 40 CCA would be subject to a delayed 

commencement, but following negotiation that proposal was abandoned in the final 

agreed wording. Instead, section 40(6) was introduced to ensure that the 

commencement would not take effect 'until such time as a body is first recognised as an 

approved regulator'. The rationale is obvious: a regulator is much more likely to attract 
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business, gain viability and thrive if prospective members can see that the section 40 

benefits are in place. 

 

The newspaper industry’s own proposals 

 

26. The recommendations made by Lord Justice Leveson were the subject of vigorous 

debate and long negotiations. The press industry (a) objected to the recognition system 

being laid out in (easily amendable) statute, and (b) asserted that having a statutory 

system of recognition “crossed a Rubicon”, where there should be no statutory 

reference to press regulatory matters or press standards. Victims of press abuse and 

their supporters argued that there was no such Rubicon (press regulatory matters were 

already referenced in statute), and there did not need to be.  

 

27. The Charter (as put forward by Oliver Letwin MP) emerged as a solution to the 

problem.  The compromise was accepted by the victims as long as the Charter reflected 

the Leveson recommendations. Representatives of the press appeared amenable to this 

mechanism as part of a negotiated solution. Indeed, they not only accepted the idea of 

a Royal Charter system, but proposed their own version.   

 

28. Subsequently, when the press’s own Charter was rejected, a substantial body of the 

press emerged to oppose the new regulatory system. Those press organisations took 

steps towards setting up their own new self-regulatory body, outside the Charter 

framework. Indeed, the press commenced an unsuccessful judicial review concerning 

the Royal Charter.  On 8 July 2013, the Industry Implementation Group of PressBoF, 

chaired by the then Group Legal Director of Trinity Mirror, published draft 

constitutional documents setting out the structure and rules of a new body which the 

Group called the “Independent Press Standards Organisation” (“IPSO”). IPSO came 

into existence in March 2014, adopting the same company number as the PCC, 

operating from the same premises, and having the same founding directors. It is 

funded and controlled by the Regulatory Funding Company (the successor to 

PressBoF). A substantial body of the major newspaper companies have joined it, 

although the Guardian, the Financial Times and the Independent have not joined it.  
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29. IPSO has announced that it will not seek recognition from the Recognition Panel.  This 

reflects the acknowledged fact that IPSO does not meet all the Panel’s criteria for 

recognition. The extent to which IPSO does not meet the 38 recommendations in the 

Leveson Report for an independent self-regulator has been the subject of different 

views. IPSO has recently commissioned its own review of its operation by Sir Joseph 

Pilling (the “Pilling Report”). The Pilling Report, published on 12 October 2016, 

concluded that IPSO met most though not all of the recommendations. On the other 

hand, the Media Standards Trust ("MST") (an independent registered charity aiming 

to foster high standards in news media) concluded in a report of November 2013 that 

IPSO satisfied 12 of the 38 recommendations; failed to satisfy 20; and had at that time 

provided insufficient information to indicate whether it satisfied the remaining 6.  

 

30. One recommendation that IPSO does not satisfy (as is common ground between the 

Pilling Report and the Media Standards Trust) is the recommendation that victims 

have access to free arbitration. IPSO has launched an arbitration pilot scheme only, 

and the scheme has not yet determined any cases. Moreover, the scheme requires 

claimants to pay an initial fee of £300, together with a further fee of £2,500 to proceed 

to final resolution. It is also common ground that IPSO’s current funding arrangements 

are insufficient to ensure its independence: see the Pilling Report at §§61-67. 

 

The Government’s change of position and recent events 

 

31. The statements made by the Prime Minister and the Secretary of State on 18 March 

2013 concerning implementation of s.40 CCA are set out above. Equally categorical 

commitments were given on many other occasions, and by other Government 

Ministers, including Ed Vaizey MP, Jeremy Wright MP, Oliver Letwin MP, Lord 

Gardiner and Lord Younger. More than 25 statements have been made in Parliament 

stating that the incentives in the CCA would be commenced. 

 

32. Similarly categorical promises were given about the continuation of the Inquiry, after 

the Leveson Report had been published. On the same day as the Report was published 

(29 November 2012), the Prime Minister stated: 

 
“When I set up the inquiry I also said that there would be a second part to investigate 
wrongdoing in the press and the police, including the conduct of the first police investigation. 
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That second stage cannot go ahead until the current criminal proceedings have concluded, but 
we remain committed to the inquiry as it was first established.” 
 

In that regard, the Prime Minister explicitly referred to, and endorsed, the concerns of 

victims of press abuses: 

 
“One of the things that the victims have been most concerned about is that Part 2 of the 
investigation should go ahead – because of the concerns about that first police investigation and 
about improper relationships between journalists and police officers. It is right that it should 
go ahead, and that is fully our intention.”  (Emphasis added) 

 

33. The Conservative Party manifesto of 14 April 2015, on the topic of press freedom, 

contained an implied reference to the party's commitment to implement provisions 

such as those contained in section 40 CCA: 

 
"We will continue to defend hard-won liberties and the operation of a free press.  But alongside 
the media's rights comes a clear responsibility, which is why we set up the public, judge-led, 
Inquiry in response to the phone-hacking scandal, created a new watchdog by Royal Charter 
and legislated to toughen media laws. …" (Emphasis added) 
 

34. No change of Government policy has ever been announced. However, in late 2015 and 

early 2016, there were various indications that Ministers would attempt to resile from 

the promises made both about the implementation of section 40 CCA, and about Part 

2 of the Inquiry. For example, in a speech to the Society of Editors on 19 October 2015, 

the then Secretary of State for Culture, Media and Sport (John Whittingdale MP) 

questioned whether s.40 CCA would have a positive effect. In any event, the Secretary 

of State for Culture Media and Sport has repeatedly delayed bringing s.40 CCA into 

force.  

 

35. Further, in December 2015, newspaper reports in the Times and Daily Mail stated that 

Ministers had privately decided to “shelve” Part 2 of the Inquiry.  This was repeated 

in the Times in October 2016.  Mr Whittingdale, when asked about Part 2, repeatedly 

stated that “no decision” had been taken: a position markedly at odds with his stated 

view in November 2012, when he was chairman of the Culture, Media and Sport 

Committee: 

 
“My real regret – one of the key things I wanted Lord Justice Leveson to look into – was how it 
was that the News of the World newsroom appeared to allow this to go on…but also how the 
police sat around for four years and did nothing. Those are two things which Lord Justice 
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Leveson may never examine. Part two of the inquiry, I hear, may not ever be occurring. 
Therefore, it seems very strange that actually the most important questions 
surrounding the hacking scandal may never be properly looked into.”  
 
(Emphasis added) 

 

36. In October 2016, the Recognition Panel issued its first Annual Report (pursuant to 

schedule 2 (10) of the Charter) on the recognition system. It stated that s.40 CCA 

should be brought into force as a matter of urgency, if the recognition system was to 

have any chance to succeed: 

 

“…8. It was anticipated by the framing of the Charter that the [Recognition Panel] would 
become self-financing through fees charged to recognised regulators. Since publishers have not 
moved towards recognition, it is unclear how the funding framework can follow the expected 
path. 
9. Urgent action is required if the post-Leveson system of independent self-regulation is to be 
given a chance to succeed. The public interest embodied in the Charter cannot be safeguarded 
until the recognition system is given the opportunity to function. 
10. In England and Wales, the measures to incentivise recognition set out in Section 40 of the 
CCA should be commenced, and the Scottish Government and Northern Ireland Executive 
should consider what further action is required to bring about success as contemplated by the 
Charter.” 
 

37. Since September 2015, the Recognition Panel has been taking applications from 

regulators seeking recognition. On 25 October 2016, it recognised IMPRESS (a 

Community Interest Company) as the first approved regulator, finding that it met all 

29 criteria in the Charter. The existence of an approved regulator therefore brings into 

immediate focus the need properly to incentivise news organisations to become 

members of IMPRESS, to provide benefits that members were expecting and IMPRESS 

was expecting to be able to offer, and to provide the costs protections envisaged for 

those individuals bringing claims against newspapers which are not members of a 

recognised regulator.  

 

38. On 30 November 2016, the House of Lords at report stage voted to incorporate an 

amendment to the Policing and Crime Bill, requiring the Prime Minister to commission 

an independent inquiry into complaints alleging corrupt relationships between the 

police and newspapers. In effect, this is a means of achieving the promise of Part 2 of 

the Inquiry, albeit that the scope of the proposed inquiry is not identical to that of Part 
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2. However, the amendment would of course only take effect if approved by the House 

of Commons on consideration of the Lords amendments5. 

 

The Claimants 

 

The First Claimant 

 

39. Ms Hames is a former Metropolitan Police officer, who was publicly known for her 

role as a presenter of BBC’s “Crimewatch” programme between 1990 and 2006. In 2002, 

her husband (then a Detective Chief Superintendent) appeared on “Crimewatch” to 

make an appeal in connection with the murder of Daniel Morgan, a private 

investigator. Her husband later became the Senior Investigating Officer on the inquiry. 

After this, Ms Hames and her family became subject to intensive surveillance and 

harassment from the News of the World. The News of the World was unable to provide 

any coherent explanation for the surveillance. Ms Hames believes the real reason to be 

that the suspects in the Daniel Morgan murder inquiry were using their association 

with the News of the World to try to intimidate her and her husband, and so attempt to 

subvert the investigation. Ms Hames was a core participant in modules 2 and 4 of Part 

1 of the Inquiry, in which she gave evidence about the above matters. 

 

40. Further information has arisen since the conclusion of Part 1 of the Inquiry about the 

close links between the Morgan murder suspects and News of the World executives and 

journalists, which is exactly the type of issue with which Part 2 of the Inquiry is 

concerned6. Ms Hames issued proceedings against News Group Newspapers for 

unlawful voicemail interception, misuse of private information and harassment. She 

settled that claim in February 2013, without having insisted on disclosure, in the 

expectation (induced by the commitments set out below) that relevant information 

would become available to her through Part 2 of the Inquiry. See Hames w/s, §22. 

 

                                                           
5 The Policing and Crime Bill started in the House of Commons, so that the Bill will return to the House of 
Commons for consideration of amendments made by the House of Lords, before receiving Royal Assent. It 
should be noted that an amendment to the Policing and Crime Bill designed to secure the continuation of Part 
2 of the Inquiry was proposed in the House of Commons in June 2016, but was voted down.  
6 See Hames w/s §§21-24.  



19 
 

41. Together with other core participant victims of press intrusion, Ms Hames met with 

the Prime Minister on 2 occasions in September and November 2012. At both meetings, 

she addressed the Prime Minister on the commitments he had given to implement 

Lord Justice Leveson’s recommendations and continue with Part 2 of the Inquiry. In 

September 2012 the Prime Minister gave her assurances that the recommendations 

would be implemented, and in November 2012 he specifically promised that Part 2 of 

the Inquiry would occur. See Hames w/s §§27, 28.  

 

The Second Claimant 

 

42. Byline is an online platform funded by the public without advertising or sponsorship, 

with the intention of providing an independent forum for journalists to publish news 

without ideological or commercial restrictions. It operates on the principle that 

journalists publishing on its site should be free from editorial control over their choice 

of subject matter, or the treatment of that subject matter. It therefore depends upon the 

existence of an independent regulator, free from publishing or political interests, and 

upon the costs protections provided by section 40 CCA. Only with the protection of 

such a regulator and such a costs regime can it be assured that vested interests 

potentially affected by its investigations are unable to exert unfair legal pressure upon 

it.  

 

43. Further: 

 

(1) Byline has recently made a share offer, with a view to expansion. That share offer 

was made in light of, and its expansion is dependent upon, the implementation of 

the new regulatory system, including section 40 CCA. Without that 

implementation, its share offer would need to be withdrawn.  

 

(2) Byline’s experience of IPSO leaves it with no confidence that it can receive 

unbiased resolution of complaints from IPSO: see Stephen Colegrave w/s, §20.  

 

(3) More fundamentally, Byline would have to reconsider its entire future as an 

organisation unless the costs protections afforded by section 40 CCA are 

introduced: see Colegrave w/s, §19. 
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The Third Claimant 

 

44. The Third Claimant (“HJK”) is a victim of phone hacking by the press, who gave 

evidence as a core participant in module 1 of Part 1 of the Inquiry. He was subjected 

to press surveillance in 2006 as a result of dating a well-known individual, “X”. As a 

result of press intrusion, HJK and X resolved not to see each other. HJK was forced to 

discuss the position with his employer, and was as a result bullied and singled out at 

work. After discovering that his phone had been hacked, he reported the matter to the 

police, who never spoke to him in relation to these events, despite many attempts on 

HJK’s part to make them do so. These events caused the Claimant great distress, 

leading him to resign his job and to leave the UK. Eventually, in 2010, as a result of 

efforts on the part of HJK’s lawyer, HJK met with police officers from Operation 

Weeting, and was shown documents that the police had obtained from Glenn 

Mulcaire, including transcripts of messages between him and X, and private 

information about him and X, including his address, phone numbers and phone 

passwords.  

 

45. HJK sued News Group Newspapers for compensation for voicemail interception, 

settling his claim on confidential terms. However, another newspaper was also clearly 

involved in hacking his phone. It was HJK’s expectation that there would be further 

investigation and inquiry into such activities, and phone hacking by publications other 

than the News of the World, in Part 2 of the Inquiry, and that he might be able to take 

action against another newspaper as a result. See HJK w/s, §12. 

 

 

III The Legal Framework 

 

Consultation 

 

46. Once a public authority has embarked on a consultation exercise, whether voluntarily 

or not, it must be carried out fairly: see e.g. R v North and East Devon Health Authority 
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ex p Coughlan [2001] QB 213 CA at [108]. The following are basic requirements of any 

fair consultation: 

 

(1) Those consulted must have “sufficient reasons for any proposal to permit of intelligent 

consideration and response”: R v Brent LBC ex p Gunning (1985) 84 LGR 168 at 189, 

approved by the Supreme Court in R(Moseley) v Haringey LBC [2014] 1 WLR 3947 

at [25].  

 

(2) A consultation which is misleading or inaccurate in an important respect or 

respects will be unfair (i.e. will not provide “sufficient reasons to permit of 

intelligent consideration”). See Moseley and R v Secretary of State for Transport (no.2) 

ex p Richmond upon Thames LBC [1995] Env LR 390 at 405. 

 

(3) A consultation document must present the available information fairly: that is to 

say, in a properly balanced manner. See e.g. R(Brompton and Harefield NHS 

Foundation Trust) v Joint Committee of Primary Care Trusts and anr [2012] EWCA Civ 

472 at [10]. 

 

(4) A fair consultation requires candid disclosure of the reasons for what is proposed. 

See e.g. Lloyd v Dagenham County Council (2001) 4 CCLR 196 at [13] and R(Evans) v 

Lord Chancellor and Secretary of State for Justice [2012] 1 WLR 838 at [23]. 

 

(5) Fairness requires assessment of the consultation in the round. An individual aspect 

of unfairness may seem trivial on its own, but acquire greater significance when 

seen with other failures. See Brompton and Harefield at [12].  

 

Legitimate expectation 

 

47. Where the court considers that a lawful promise has induced a legitimate expectation 

of a substantive benefit, the court will in a proper case decide whether to frustrate the 

expectation is so unfair that to take a new and different course will amount to an abuse 

of power: see Coughlan at [57].  

 



22 
 

48. In order for a substantive legitimate expectation of this kind to be created, the promise 

or representation must be “clear, unambiguous and devoid of relevant qualification”: see 

R(Bancoult) v Secretary of State for Foreign and Commonwealth Affairs (no.2) [2009] AC 453 

at [60].  

 

49. In determining whether it would be an abuse of power for the decision-maker to resile 

from the promise so given: 

 

(1) The overarching question is whether there is a good reason to depart from the 

promise, or (to put the matter another way) whether departing from the promise 

is a proportionate response. See e.g. R(Nadarajah) v Secretary of State for the Home 

Department [2005] EWCA Civ 1363 at [68] per Laws LJ, United Policyholders Group v 

Attorney General of Trinidad and Tobago [2016] 1 WLR 3383 at [121] per Lord 

Carnwath.  

 

(2) It is not essential that the claimant should have relied upon the promise to his 

detriment, but such reliance is a relevant consideration in deciding whether the 

adoption of a policy in conflict with the promise would be an abuse of power (i.e. 

whether departing from the promise is a proportionate measure), particularly in 

the “macro-political field”: Bancoult at [60] per Lord Hoffmann. 

 

(3) Where the promise is made to an individual or a specific group, it is likely to be 

harder to justify departing from it as a proportionate measure. See Nadarajah at 

[69].  

 

(4) In order to justify departing from a promise at all, it will be necessary for the 

decision-maker at least to acknowledge that the promise is a relevant consideration 

in coming to a conclusion as to whether it should be honoured, and if not, what if 

anything should be done to assuage disappointed expectations. The law requires 

that any legitimate expectation be properly taken into account in the decision-

making process. If it has not been, the decision-maker will be acting unlawfully. 

See R(Bibi) v Newham LBC [2002] 1 WLR 237 at [49] and [51] per Schiemann LJ, 

Paponette v Attorney General of Trinidad and Tobago [2012] 1 AC 1 at [45]-[46]. 
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IV Grounds 

 

50. The Consultation is unfair and unlawful. In particular, the Consultation Paper: (i) is 

misleading in a number of important respects; (ii) is factually inaccurate in a number 

of important respects; (iii) woefully fails to present the relevant information in a fair 

and balanced manner; (iv) omits important information; and (v) in all the 

circumstances, is plainly unlawful.  

 

51. Further, the Consultation seeks to consult on an option which is substantively 

unlawful in relation to Part 2 of the Inquiry. 

 

52. The unlawfulness of the Consultation is addressed below by reference to issues of 

section 40 CCA; Part 2 of the Inquiry; the balance and accuracy of the Consultation 

Paper more generally; and the legality of the Part 2 proposal.  

 

Section 40 CCA 

 

53. It is possible to identify no fewer than five fundamental flaws in the exercise as carried 

out by the Defendants. 

 

54. First, the Consultation Paper starts from the premise that “the Government has taken no 

decisions on section 40” (see §10), but that the issue whether section 40 should be brought 

into force is effectively “at large”. In other words, the Paper presents the issues on the 

basis that the Government is entitled to start with a pair of empty scales; and that its 

proper task in this context is to consider whether section 40 CCA is desirable at all, 

weighing up the arguments made by various stakeholders for and against its 

introduction (see e.g. §§39-49).  

 

55. That is a fundamentally misleading way of framing the debate. It ignores the facts that 

(i) the Government itself decided to introduce section 40 CCA, with the support of all 

the major parties, though it has not brought the section into force; (ii) it did so in 

accordance with the recommendations of a lengthy and painstaking judicial inquiry, 
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which looked in great detail at precisely the question which the Government now 

intends to re-examine i.e. the desirability of an incentive in the form of section 40 CCA; 

and (iii) the Government accepted those recommendations. The Government’s 

position was as stated by the Prime Minister in Parliament: the debate on the new 

regulatory system (including the need for section 40 CCA) had concluded, and it was 

now up to the press to “get on and make this new system work”.  

 

56. In short, in order fairly to present the relevant information, the Consultation Paper 

would need to acknowledge that the Government has taken a decision on section 40: 

namely, a decision to resile from its previous clear position that section 40 CCA should 

be brought into force, and to reopen a question which it had previously regarded as 

settled.  

 

57. Secondly, and connected with the first point, the Consultation Paper completely fails to 

mention the numerous assurances made by Government Ministers that section 40 

CCA would be brought into force. Nowhere is it mentioned that the Prime Minister 

promised that the new system of press regulation in the Charter would be 

underpinned by operative statutory incentives, including changes to costs rules in civil 

claims against publishers; or that similar assurances were repeated specifically or by 

implication more than 25 times in Parliament by Government Ministers. This is a 

remarkable omission. Anyone reading the Consultation Paper without knowledge of 

the background would have no idea that the Government had given any previous 

promises about the matter at all.  

 

58. A public body may of course in appropriate circumstances be entitled to change its 

policy, notwithstanding previous promises. However, if it intends to consult on the 

issue, it should not present the issue of policy as if no promises were ever made. That 

is so, not least because it would be unlawful for the Government to resile from the 

promises it has made, without taking them into account in the decision-making 

process: see Bibi and Paponette, supra.  

 

59. Thirdly, and again connected with the first point, the Consultation Paper’s presentation 

of the introduction of section 40 CCA as being “at large” fails properly to reflect the 

legal position. On the well-established principles in R v Secretary of State for the Home 
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Department ex p Fire Brigades Union [1995] 2 AC 513, a Minister given the power to 

appoint a day has to bring legislation into force unless it is appropriate not to do so: 

Lord Browne-Wilkinson at 551C-D; Lord Lloyd at 570H-571A. 

 

60. Fourthly, the discussion of the four “options” in respect of section 40 at §§41-49 contains 

absolutely no recognition of the interests of victims of press abuse, notwithstanding 

that this is a, indeed the, central justification for the introduction of a new regulatory 

system, as the Prime Minister acknowledged. Thus:  

 

(1) The “main argument” cited against keeping section 40 under review is regulatory 

uncertainty, and the fact that this does not fulfil Parliament’s intention. The Paper 

does not say anything about the legitimate expectations of the victims of press 

abuse, or their desire to have access to justice: §42.  

 

(2) The very brief arguments given in favour of (and against) fully commencing 

section 40 are largely focused upon the interests of publishers, and say nothing 

about the interests or expectations of victims: §43.  

 

(3) The discussion of Option 3 (repeal of section 40) gives as the only reason against 

repeal that “without the incentives to join a recognised self-regulator, there may remain 

only a very small proportion of the market covered by the new regulatory system”: §45. It 

says nothing about the legitimate expectations of press victims such as the First 

and Third Claimants, or their need to have access to justice. Nor does it say 

anything about the legitimate expectations of those publishers (such as the Second 

Claimant) who have joined a recognised regulator for the costs protections 

afforded by section 40.  Nor does it explain that partial implementation would 

frustrate Parliament's intention and breach the cross-party agreement.  

 

(4) The discussion of Option 4 (partial implementation of section 40) considers the 

benefits and disbenefits to the press of partial implementation. Again, it says 

nothing about the legitimate expectations of press victims and their need for access 

to justice (nor does it explain that implementation which was only partial would 

frustrate Parliament’s intention and breach the cross-party agreement).  
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61. It is wholly inconsistent with the background to the new regulatory system that the 

Consultation Paper can purport to summarise the benefits and disadvantages of 

commencing section 40 CCA over four pages, without mentioning the interests of 

victims of press abuse. That is not just a point of detail. The interests of victims are at 

the heart of the new regulatory system’s purpose, and a consultation exercise whose 

arguments fail to acknowledge this cannot be a fair one. 

 

62. Fifthly, and connected with the fourth point, there is a striking lack of balance in the 

presentation of arguments “for” and “against” the implementation of section 40. That 

lack of balance is evident in the failure to mention important arguments in favour of 

commencement, including but not limited to the interests of victims (see above); in the 

failure to mention important views in favour of commencement, including but not 

limited to the Press Recognition Panel’s independent view; and in the detail and length 

with which the opposing arguments are presented. By way of illustration, the 

arguments against Option 2 (immediate commencement) are given roughly 3 times 

the space of the arguments in favour; and the arguments in favour of Option 3 (repeal) 

are given roughly 3 times the space of the arguments against. That is odd, to say the 

least, in a context where the Government does not claim to have any preferred option.  

 

Part 2 of the Inquiry 

 

63. The way in which the Consultation Paper addresses Part 2 of the Inquiry at Chapter 5 

is also flawed.  

 

64. First, Chapter 5 of the Consultation Paper fails to mention that the Government 

repeatedly promised to complete Part 2 of the Inquiry (including after the Leveson 

Report). So again, as with section 40 CCA, the Paper fails to acknowledge that by 

consulting the Government has already taken a decision to resile from its previous 

clear position that Part 2 of the Inquiry should proceed.  

 

65. Secondly, and critically, the Consultation Paper only gives one side of the argument. 

Not a single reason for continuing with Part 2 is mentioned. The sole reference to an 

opposing point of view is in §60 with the sentence “Others feel (emphasis added) that 

further work through Part 2 is still required.” Chapter 5’s consideration of the two options 



27 
 

to continue with, or to terminate, the Inquiry solely records arguments in favour of 

termination, and none against. See §§63-64.  

 

66. Chapter 5’s partial account of the background at §§51-60 is all intended to suggest that 

various police investigations into media-related offences (Operations Elveden, Tuleta 

and Weeting) have removed any need to continue with the Inquiry. There is no 

attempt to explain to the reader what the remaining elements are of the Terms of 

Reference which criminal investigations have not covered and, even more specifically, 

what has changed since the affirmation at the time of publication of the Part 1 Report 

that Part 2 would proceed because the Government “remained committed” and to do so 

was “fully our intention”: see above. 

 

67. It cannot be doubted that substantial reasons to continue with Part 2 of the Inquiry do 

exist. The Prime Minister alluded to some of them himself (see paragraph 32 above). 

For example, all the following are such reasons: the fact that the Government promised 

to proceed with Part 2; the fact that no detailed investigation has yet taken place into 

how the cover-up of phone hacking was conducted; the fact that Part 1 of the Inquiry 

found evidence of unhealthy relationships between senior police officers and 

newspaper executives; the fact that there has not yet been a detailed investigation into 

those relationships; and the concern of victims that those matters should be 

investigated.  

 

68. A Consultation Paper that spends an entire Chapter addressing Part 2 of the Inquiry, 

but does not record any of the reasons to continue with Part 2, cannot satisfy the 

requirement of fair presentation of the arguments, set out in the Brompton case. 

 

69. Instances of the Consultation Paper’s bias in this respect include (but are not limited 

to) the following: 

 

(1) The Consultation Paper implies that police investigations are a substitute for the 

Inquiry, on the basis that they had “comprehensive terms of reference, and conducted 

full and wide ranging investigations”: see e.g. §§53-54. Police investigations can only 

result in prosecutions of particular individuals, not in a systemic examination of 

the type envisaged by Part 2 of the Inquiry. A trial can only result in a verdict and 
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sentence, not in an analysis and recommendations. In any event, the fact that 40 

people have been convicted as a result of those investigations (§55) would tend to 

suggest the need for Part 2 of the Inquiry, rather than the opposite. It is thus at the 

very lowest highly contentious, as well as lacking in necessary particularity, to 

state (as the Paper does at §62) that “many of the terms of reference” for Part 2 “have 

already been covered by the criminal investigations and Part 1 of the Inquiry”. In fact, 

although unnecessary to establish that the consultation is legally flawed, it appears 

that this statement cannot reasonably be supported. 

 

(2) The existence of police investigations was perfectly well known when the Inquiry 

began. Indeed, it was the acknowledged reason why Part 2 of the Inquiry could 

not follow on directly from Part 1. Thus, if police investigations were indeed 

properly viewed as a substitute for the Inquiry, Part 2 of the Inquiry would never 

have been set up in the first place. The Consultation is flawed because it makes no 

attempt to address this point. The Inquiry was restricted in summoning, or 

examining, a number of press witnesses by virtue of forthcoming criminal trials or 

investigations including those of Rebekah Brooks, Stuart Kuttner, Clive Goodman, 

Glenn Mulcaire, Greg Miskiw, Ian Edmondson, James Weatherup, Andy Coulson 

and Neville Thurlbeck. Counsel for the core participant victims (including the First 

and Third Claimants) was prevented from suggesting questions to be put to 

witnesses such as Ms Brooks, Mr Goodman, Mr Coulson and Mr Thurlbeck, 

because they related to matters to be covered in Part 2.  

 

(3) The Consultation Paper cites the cost of police investigations (£43.7 million) as if it 

were a reason not to continue with Part 2: see §§51, 60. The Consultation is flawed 

because it does not acknowledge the contrary view that the size of the police 

investigation to date further reinforces the need for a systematic examination of 

improper or unethical conduct by newspapers, in collusion with the police and 

others. A police investigation is not a reasonable substitute for this.  

 

(4) The Consultation Paper nowhere reflects the fact that any investigation of the facts 

in Part 1 has, in Lord Justice Leveson’s own words, “inevitably been circumscribed, 

in particular, by an inability to investigate the full detail of specific criminality in the core 

areas of interception of mobile telephone voice mail messages and alleged bribery of public 
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officials”: paragraph 14 above. By contrast, the Paper gives only a one-sided 

perspective, for example asserting that Lord Justice Leveson “thoroughly reviewed” 

the police’s initial investigation in 2006 into phone hacking at The News of the World 

(Operation Caryatid). It fails entirely to draw the reader’s attention to the fact that 

such exercises were just a (small) part of the fact-finding exercise Part 2 was set up 

to perform.  

 

(5) The Consultation Paper asserts as a reason for not continuing with Part 2 of the 

Inquiry that “there has also been a great deal of reform in the press industry”: §§59, 64. 

It is unclear to what this is meant to refer, but it appears that it is (largely or solely) 

the creation of IPSO. The Paper does not mention that IPSO fails to comply with 

the new regulatory system or with Lord Justice Leveson’s recommendations, 

which the general reader might well not appreciate and which are obviously 

highly relevant counterpoints to the argument advanced in the Paper. Further, the 

general reader might assume, contrary to what is in fact the case, that there had 

been extensive structural reform in the press industry and/or that those who were 

in charge of the main newspaper groups during the events leading to the 

establishment of Part 2 of the Leveson Inquiry had left the scene, when in fact many 

remain in their positions, or are back in post. 

 

(6) The Consultation Paper asserts as another reason for not continuing with Part 2 of 

the Inquiry that “IMPRESS has recently been recognised by the Panel”: §64. The mere 

fact that a new approved regulator exists, although the Government has failed to 

implement the main incentive that would allow it to operate effectively (s.40 CCA), 

cannot logically be a reason to terminate Part 2 of the Inquiry. It is simply not 

pertinent to Part 2 of the Inquiry at all.  

 

 

Other complaints concerning balance and accuracy 

 

70. The unfair presentation of the facts, and lack of balance, in the Consultation Paper is 

not confined only to the Chapters dealing with section 40 CCA and Part 2 of the 

Inquiry, but is general and pervasive. The following are examples: 
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(1) The Second Defendant’s Foreword says: “The first part of the Inquiry heard evidence 

from more than 300 people, including some of those who had been affected by the most 

egregious behaviour. Nearly £50 million of public money has so far been spent to ensure 

that the transgressions of the past cannot be repeated…” That statement misleadingly 

implies that Part 1 of the Inquiry cost £50 million (and consequently feeds into the 

Government’s suggestion that further expenditure on Part 2 would be 

disproportionate). In fact, the cost of Part 1 of the Inquiry was £5 million: the figure 

of £50 million amalgamates (and somewhat exaggerates) the cost of the Inquiry 

and of police investigations. As stated above, the requirement for criminal 

investigations of this scope and scale tends to suggest that Part 2 of the Inquiry 

should proceed, rather than the opposite. Further, the statement that the 

expenditure of this money is “to ensure” that past transgressions “cannot” be 

repeated is tendentious. It is not the inquiries themselves, or the money spent on 

them, but the new regulatory system recommended by Leveson LJ (and not fully 

implemented by the Government) which could “ensure” this.  

 

(2) Chapter 1 (“Introduction”) states at §9 that in the four years since the Leveson 

Report “much has changed”, including “the completion of three detailed police 

investigations, extensive reforms to policing practices and arguably the most significant 

change to press self-regulation in decades”. That one-sided account suggests that 

further regulation or investigation is unnecessary, because press and police 

behaviour has reformed. However, no purely positive description can be regarded 

as fairly balanced, not least given the following matters which could obviously be 

thought to make the need for Part 2 even greater than it already was: 

 

i. As concerns the police, and specifically its relations with the press, matters 

including the Hillsborough Inquest’s findings of fact that there was no basis 

for allegations that fans were responsible for the tragedy; the emerging 

revelations and allegations about corrupt police and press links relating to 

the murder of Daniel Morgan; police conduct in relation to the 

investigation of Sir Cliff Richard; evidence that the police collaborated with 
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Mazher Mahmood7 to bring prosecutions knowing of, or reckless as to, the 

suspect nature of his methods and his honesty; and allegations of the 

Surrey police’s failures in relation to their contemporaneous knowledge  of 

the hacking of Milly Dowler’s phone. 

 

ii. As concerns the press, matters including  the conclusion of the House of 

Commons Committee of Privileges that Parliament was lied to by 

executives of News International; a judge’s findings that executives of 

Mirror Group Newspapers provided disingenuous information to the 

Inquiry; assertions by Mirror Group Newspapers itself that its legal 

director misled Parliament; allegations made by journalist defendants that 

senior executives at News Group Newspapers were involved in the system 

of corrupt payments to police and public officials, but were protected by 

selective voluntary disclosure to the police and Operation Elveden; 

allegations that Mirror Group Newspapers knowingly used the product of 

email and computer hacking in articles; evidence that Mazher Mahmood 

lied to the Inquiry; and evidence that Andy Coulson lied to the Inquiry.  

 

(3) Chapter 3 (“The Leveson Inquiry: background and action to date”) contains a highly 

selective account. The way in which the Chapter deals with IPSO and IMPRESS 

may be taken as just one example (see Box 2). IPSO is described as having been 

created “in response to” the Leveson Report, and it is observed that “the majority of 

the press industry are members of IPSO which has more than 2,500 members, including 

many of the major tabloids and broadsheets”. The Pilling Report is quoted referring to 

IPSO’s “early achievement, promise and commitment”. Box 2 states that “IMPRESS has 

around 50 member publications”: presumably, in order to contrast with IPSO’s many 

members. That account neglects to mention that: 

 

i. IPSO was not created “in response to” the Leveson Report in the usual sense 

of that phrase i.e. in order to implement its recommendations. It was 

                                                           
7 The investigative reporter for the News of the World and the Sunday Times, known as the “Fake Sheikh”. 
Mr Mahmood was sentenced to 15 months’ imprisonment in October 2016 after being found guilty of 
conspiring to pervert the course of justice. 
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created by the press industry precisely by way of rejection of the regulatory 

model that Lord Justice Leveson proposed. 

 

ii. The Pilling Report, commissioned by IPSO itself, commented favourably 

upon IPSO’s promise. Other, independent, analysis has taken a 

considerably less favourable view of IPSO (for example, that of the Media 

Standards Trust). A significant number of those complainants to IPSO who 

had their complaints upheld (and therefore cannot be described as 

disappointed unsuccessful complainants) wrote to the Guardian attacking 

IPSO as biased and ineffective. The House of Lords Communications 

Committee published a dossier from Hacked Off which set out how the 

appointments process at IPSO was neither independent by Leveson 

standards, nor transparent and fair.  

 

iii. IMPRESS has few members at this point because (i) it is new, but more 

pertinently (ii) the Government has failed to implement the incentives 

necessary to ensure that media organisations join it, in preference to joining 

the less independent industry-backed alternative represented by IPSO.  

 

71. For all the above reasons, the Consultation Paper wholly fails to meet basic standards 

of fairness and balance. The natural conclusion, therefore, that it is designed to elicit 

responses supporting an outcome which the Government has already predetermined: 

and that, contrary to its protestations, the Government does not have an open mind 

either upon the implementation of section 40 CCA or upon the termination of Part 2 

of the Inquiry.  

 

72. Indeed, the fact that the Consultation Paper so clearly fails to put both sides of the case 

suggests that there may be some further motive behind the Government’s actions (for 

example, wishing to maintain good relations with the press) which is so far 

undisclosed. Any such motive would require disclosure, in order for the Consultation 

to be fair: see paragraph 48 above, citing the Lloyd and Evans cases.  
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Substantive legitimate expectation that Part 2 will proceed 

 

73. The Prime Minister gave an unambiguous commitment to Part 2 at the commencement 

of the Inquiry process, in the full knowledge of concurrent criminal investigations: see 

paragraph 12 above. He also gave an unequivocal commitment on 29 November 2012 

that Part 2 would take place: see paragraph 32 above. It is important to underline that 

this was given after the conclusion of Part 1 and therefore in the light of the observation 

made by Lord Justice Leveson in the course of Part 1 to the effect that Part 2 would 

need to be considered. Such consideration obviously did occur and resulted in the 

reiterated commitment that was announced on 29 November 2012. 

 

74. By their nature those commitments were made for the particular benefit of an 

identifiable group, namely, those – such as the First and Third Claimants – who have 

been the victims of illegal, improper or unethical press behaviour, and whose 

substantial and direct interest in the subject-matter of the Inquiry was reflected in their 

status as core participants. It is those persons who, by definition, would have cases 

which would form the subject-matter of Part 2.  Moreover, in relation to the conduct 

of Part 1, the inclusion of Part 2 in the Terms of Reference meant that such persons (a) 

were induced to come forward and offer evidence to the Inquiry (with the potential 

for further unwelcome intrusion as a result), and (b) did not seek to challenge or 

contend for adjustment of the scope of the self-denying ordinance for the conduct of 

Part 1 (including accepting the assurances of the staff of Part 1 of the Inquiry that they 

would be able to submit/give evidence to Part 2 of the Inquiry). Indeed, Ms Hames’ 

witness statement gives various examples of persons who were publicly informed in 

the Inquiry’s hearings that they would be able to give further evidence about their 

concerns in the course of Part 2.  

 

75. Further, and importantly, the Prime Minister gave a specific promise to Ms Hames in 

person in November 2012, that Part 2 of the Inquiry would go ahead.  

 

76. In reliance on those promises, including the promise made specifically to her, Ms 

Hames settled her claim against News International in February 2013, without 

pursuing her case further, including to the stage of receiving disclosure, in the 



34 
 

expectation that relevant information would become available to her through Part 2 of 

the Inquiry. See paragraph 40 above.  

 

77. HJK also anticipated that there would be further investigation and inquiry into the 

type of illegal activity from which he suffered in the course of Part 2, and relied upon 

such investigation and inquiry occurring in order to be able to take possible legal 

action: see paragraph 45 above.  

 

78. In those circumstances, the First and Third Claimants have a plain and legitimate 

expectation, enforceable by judicial review, that Part 2 will proceed. Only good and 

proportionate reason could displace that expectation. The assessment is for the Court, 

not the decision-maker. It is obvious from the analysis of the Consultation Paper set 

out above that the Defendants lack any justification which might conceivably cross 

that threshold.  

 

79. It cannot be right to consult on a course of conduct which is not lawfully open to the 

consultor. As well as providing a basis for prohibitory relief against the Secretaries of 

State, this substantive legitimate expectation is a further and compelling reason why, 

in relation to Part 2 of the Inquiry, the Consultation is unlawful. 

 

V Timing 

 

80. Ms Hames acted promptly once she knew of the Consultation, and had a chance to 

consider the nature of the Consultation Paper. A pre-action letter was sent on behalf 

of Ms Hames to the Defendants on 30 November 2016, with an indication that other 

claimants might wish to join any claim. In the context of a Consultation finishing on 

10 January, Ms Hames reasonably requested a substantive response on a slightly 

abridged timetable, by Friday 9 December.  

 

81. Save to acknowledge receipt of the pre-action letter, the Defendants did not reply until 

they sent an email at 18.16 on Friday 9 December, stating that they required longer to 

provide a substantive response. They gave no timescale for that response, saying 

merely that they would be “back in touch” about the intended date. In light of the 

urgency of the matter, and the imminent conclusion of the Consultation, the Claimants 
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do not consider that they can properly wait for a response on an unknown timetable 

before lodging this claim.  

 

82. Nor can the Claimants reasonably postpone bringing any challenge until they know 

the outcome of the Consultation. That is for two reasons. First, the Claimants consider 

it clear from the Consultation Paper that as matters presently stand the Defendants 

have already made up their mind not to honour the promises made about the 

implementation of section 40 CCA and the continuation of Part 2 of the Leveson 

Inquiry. Secondly, one possible outcome of the Consultation would be that the 

Defendants take a decision to present legislation to Parliament, repealing section 40 

CCA. In that event, the Defendants might seek to argue that the principle of 

Parliamentary privilege prevents the Claimants from challenging their decision 

altogether.  

 

 

VI Conclusion 

83. For the reasons above, the Claimants seek permission to bring judicial review 

proceedings and at a substantive hearing seek the relief set out in the Claim Form.  

 

CHARLES BÉAR QC 

JULIAN MILFORD 

 

 

 

 

 


