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1. This is the reserved judgment following the hearing of part of the Defendants’ 

application dated 9 March 2017 to strike out the claim under CPR 3.2 or otherwise for 

summary judgment under CPR 24. The relevant part is the Claimants’ claim in 

defamation.  

 

2. The Claim Form cites three claimants and lists four causes of action, including 

defamation, as well as adding a fifth claim for “any other relief the court sees fit”. The 

Particulars of Claim does not entirely reflect these causes of action and is pleaded on 

behalf of only two of the claimants on the Claim Form. I further note the Claimants 

are listed in different order to that on the Claim Form. For the purposes of this 

judgment, I shall refer to Dr Elmadbough as the First Claimant as he is so identified in 

the Claim Form. I treat the Claim Form as the more authoritative form of 

identification.  

 

3. Beyond the defamation claim, there is no clear contiguity between the Claim Form 

and the Particulars of Claim in many respects. It was for this reason that, having 

considered the case and application when initially transferred from the (as then 

named) Chancery Division, I ordered that the Defendants’ application be listed on a 

date at which the court would (i) first consider the application to strike out the 

defamation claim (ii) give directions for the balance of the claim. A hearing was listed 

by my Order sealed on 1st June 2017, as provided for a 2-hour hearing commencing at 

10.30am on Monday 18th September 2017. 

 

4. Because of a well-intentioned but incorrect interpretation of my Order by a member 

of the court staff, provided in response to an e-mail enquiry by one of the parties 

about the scope of the hearing, both parties prepared for the hearing as if it were a 

strike-out or summary judgment application in respect of the entire claim. This was 

unfortunate but I am satisfied that the terms of my Order were clear. Either way, the 

hearing proceeded on the basis that the strike-out or summary judgment application 

would currently be directed only to the defamation claim and the balance held over 

for further consideration and direction.  

 

5. I should add a further housekeeping point before setting out the nature of the 

defamation claim and my judgment.  

 

6. Unfortunately, despite the express listing in my June 2017 Order, the court list 

published for that day had provided a commencement time of 12.30pm (although 

correctly reflecting a 2.30pm commencement time for my hearing of a different case 

that afternoon). I understand the clerk to Counsel for the Defendants had telephoned 

the court staff first thing on the morning of the hearing to check it was intended to 

commence at 10.30am as ordered and not according to the court list. The Claimants’ 

counsel and solicitors unfortunately had not sought to clarify the discrepancy and so 

arrived in anticipation of a 12.30pm commencement time, having relied instead on the 

court list. 
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Following a short period of clarification and waiting, I commenced the hearing at 

10.30am on the basis that the Order had clearly stipulated that commencement time 

and, given I had a hearing listed in the afternoon, it should have been clear that the 

court list was incorrect : plainly, the two-hour hearing as listed in this case could not 

be heard in merely 30 minutes. I further took the view that any party who was in 

doubt should simply have attended court at the earlier scheduled time to be the on the 

safe side, so to speak.  

 

Nonetheless, time was taken following the arrival of the Claimants’ counsel and 

solicitor in my room at just after midday (they having realised upon their arrival that 

the hearing was in progress) to review the submissions as by then had been made and 

virtually completed by the Defendants’ counsel. Those submissions had substantially 

followed the format of his skeleton argument as had been served prior to the hearing 

date. Mr Khan, Counsel for the Claimants, was then given the balance of the hearing 

time to make his submissions. I further allowed the hearing to progress some time into 

the lunchtime adjournment and provided a further 30 minutes at 2.00pm for him to 

conclude during what otherwise would have been my reading time for the afternoon 

hearing.  

 

I was and remain satisfied, therefore, that the Claimants were given sufficient 

opportunity to respond to the application. 

 

7. This is a dispute arising from the Claimants’ setting up of a minor surgery clinic 

known as the North Street Clinic in Peterborough [“the Clinic”] and services provided 

to the Clinic by the Defendants, who are wife (1st Defendant) and husband (2nd 

Defendant). The Defendants had sought payment of sums of respectively just over 

£15,000 (the 1st Defendant) and just over £1,200 (the 2nd Defendant) that they say had 

not been paid upon the termination of respectively their service or services : the 1st 

Defendant claims she was engaged as an employee whilst the 2nd Defendant provided 

building services as a contractor.  

 

In a protocol letter, the Claimants alleged that the Defendants’ actions justify 

compensation in the counter sum of £297,500. On issue of proceedings, the Claim 

Form limits damages to £55,000 although the Prayer to the Particulars of Claim 

claims damages of £100,000 for the defamation claim alone, as well as pleading 

separate sums for many of the other heads of relief.  

 

8. For the purposes of the defamation claim, it is clear between the parties that the 

Claimants rely upon an e-mail dated 3 January 2017 [“the e-mail”] to the Care Quality 

Commission [“CQC”], the independent regulator of health and social care in England. 

I say clear because the e-mail is not directly cited (either in whole or part) in either the 

Claim Form or the Particulars of Claim, contrary to PD 53. Nonetheless, at least for 

the purposes of their application, the Defendants accept and treat this as the relevant 
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document and the Claimants’ submissions at the hearing did not suggest they 

proceeded otherwise. 

 

9. The e-mail was written on 3 January 2017 to Lisa Bird at the CQC and the subject 

title is “Avicenna Clinic Peterborough”. It was written several weeks after the 1st 

Defendant had left the Clinic, although the opening paragraph seems to suggest the 

contents pick up from a telephone conversation between them “back in November”. 

There is therefore an alluded element of continuity to a period when (albeit 

unbeknown to the CQC) the First Defendant was still working for the Claimants.  

 

The 1st Defendant’s message refers to her perceived need to “make reference to the 

clinic in full” and expresses her “main concern” as the operating suite. There then 

follows seven bulleted points that, at least to the lay reader, appear to be objective and 

constructive observations about ways in which facilities could either improve or at 

least justified further consideration. The e-mail concludes “None of the above may be 

relevant, but I have been professionally advised that it is right for me to inform you of 

my concerns”.  

 

Save for the subject title and opening sentence referring to “the clinic”, none of three 

Claimants in the Claim Form are expressly mentioned. There is no suggestion in the 

e-mail that the contents had been disseminated to any third party, neither is there any 

invitation to the CQC that they should do so. Indeed, the conclusion of last sentence is 

essentially neutral in terms of request or suggestion as to consequence.  

  

10. The Defendants’ application when issued aimed at the case as currently pleaded. On 

14 September, the Thursday before the hearing of the Defendants’ application the 

following Monday, the Claimants issued an application to amend the Particulars of 

Claim. This was given the same hearing date as the Defendants’ application. I assume 

this was because the Claimants’ application provided a time estimate of only 30 

minutes and therefore might come to be listed by the court staff without reference to a 

Queens Bench Master, as is the practice here. I should add, however, that it is also the 

practice of the Queen’s Bench that if a party seeks to add their own recently issued 

application to be heard alongside the hearing of a listed application, the subsequent 

application is at the discretion of the Master and only if time permits.  

 

11. Counsel for the Defendants, Mr Stables, did not openly consent to the application but 

took the view that the flaws in the defamation case were such that, if even if the 

amendment was allowed, this part of the claim should still fail. His point is that the 

same fundamental arguments against the defamation claim remain even with the 

proposed amendment.  

 

12. The issue of such a late application to amend troubles me. It seems to presume that it 

should be heard first and granted, so as then to advance the Claimants’ case under 

scrutiny from a pre-existing application, despite the proposed amendment having been 
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presented only days before the hearing. This stance is quite clear from the skeleton 

argument of Mr Khan on behalf of the Claimants ; repeated references to the 

Amended Particulars of Claim as if an established document are throughout. The 

amendment seeks to rely upon “Particulars of Falsity” and “Particulars of malice” and 

innuendo featured in the amendment. 

 

13. In principle, I accept it would be churlish to ignore a proposed application to amend if 

it could make a material difference to an existing strike out or summary judgment 

application. However, timing and content are material considerations here.  

 

If an amendment that cures the criticism under application is proffered promptly, well 

in advance of the listed hearing and as deals with costs, then the recipient may have 

less room to complain. It is less acceptable, however for an application to be 

presented late in the day and that has the effect, whether by way of a tactical decision 

or a simple failure to plan in advance, of challenging the opposing applicant to decide 

whether to utilise their listed hearing instead as an opposed amendment application 

(utilising arguments that were instead contemplated in their own application) or 

instead agree the amendments in principle but then argue against them as part of the 

strike out and summary judgment application as originally listed. The allocated 

hearing time in this case certainly did not facilitate both a formal amendment 

application and then the Defendants’ application and Mr Stables’ approach, though 

entirely pragmatic, clearly emanates from an attempt to make the best of a 

predicament created by the Claimants at the eleventh hour. 

 

14. I therefore decline to hear the Defendants’ application in the context of the Amended 

Particulars of Claim as if permission had been granted following due notice. Having 

heard the First Defendant’s argument, I am satisfied that the fundamental criticisms of 

the Claimants’ currently pleaded defamation claim can stand suitably and sufficiently 

in their own right without having to formally embrace the Claimants’ late application 

as well as if in a finite granted form.  

 

15. The Particulars of Claim describes the 1st Defendant as having been engaged as a 

consultant to provide services to enable the Clinic to open and function in accordance 

with the requirements of the CQC. It alleges both Defendants conspired to injure the 

two Claimants featured in that pleading. Seven particulars are listed that, perhaps 

oddly, commence with a somewhat modest allegation that the 2nd Defendant took 

three days to assemble flat packed desks when it should have taken him an hour.  

 

However, under sub-paragraph 7, it is alleged that the 1st Defendant :  

 

“deliberately and maliciously presented a complaint to the CQC only weeks after 

vigorous and successful registration. The complaint alleged that the Clinic was 

deficient and unsafe for the purposes of the CQC registration by expressing the 
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following words to the CQC regarding the state of the clinic which was administered 

by the Second Claimant neither1 of which were relevant to CQC registration”.  

 

16. CPR r.16.4(1) is clear that: 

(1) Particulars of claim must include— 

(a) a concise statement of the facts on which the claimant relies; 

 

Mr Stables submits that the pleadings are, put bluntly, “a mess”. I do not disagree. 

There is inconsistency between Claim Form and Particulars of Claim and insufficient 

pleading of material points in the Particulars of Claim as are relevant to, for the 

purposes of this part of the Defendants’ application, the defamation claim. However, 

in applying for a strike out and/or summary judgment and/or summary disposal under 

s.8 of the Defamation Act 1996, the First Defendant argues that the claim can never 

be sustained and so should be disposed of at this stage, pleadings “mess” or not.  

 

 

17. The First Defendant reminds me that to establish a cause of action in defamation 

(whether libel or slander), a claimant must identify that: 

 

i. the statement complained of referred to him;  

ii. the statement was defamatory of him;  

iii. the statement was published by the defendant or in circumstances in which the 

defendant is responsible for publication; and 

iv. he has suffered or is likely to suffer serious harm to his reputation, and in the 

case of a body trading for profit that it is has suffered or is likely to suffer 

serious financial loss (ss.1(1) and 1(2) Defamation Act 2013 (“DEA 2013”). 

 

18. Briefly summarized, the First Defendant’s position here is that there is nothing 

defamatory at common law in the e-mail before even considering the weakness of the 

Claimants’ case on serious harm.  There is nothing in the e-mail that imputes criminal 

or moral wrongdoing. The words do not touch or concern any aspect of the character, 

intentions, actions or state of mind of any of the claimants. The e-mail was written by 

the First Defendant to a proper authority and related to genuine and objective 

concerns she had in respect of facilities at the Clinic. 

 

19. Because this is also a summary judgment application, it is appropriate to look to the 

factual narratives offered by the parties. 

20. In her witness statement dated 16th March 2017, the First Defendant provides some 

background to the dispute. She only worked for the Clinic, for a short period between 

late July 2016 and late November 2016. Her dispute with the Claimants, and indeed 

                                        
1 I assume this should read “none” because there some 5 paragraphs are quoted from the e-mail. 
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that of her husband, the 2nd Defendant, is that they were not paid for work they did. 

The 1st Defendant alleges that her work was as an employee. Much of the extensive 

documentation annexed to her statement seeks to establish (i) that she was taken on as 

an employee (ii) the valid work she performed for the Clinic and the extent of her 

supervisory and expert assistance provided to assist the Clinic to set up (iii) the 

circumstances by which, somewhat indirectly, she came to be dismissed without full 

payment.  

 

For the purposes more relevant to this application, however, I note her statement 

seeks to justify the e-mail as having been a reasonable and objective opinion. She 

acknowledges how the Claimants, in their protocol letter dated 6 February 2017, set 

out to counter challenge and qualify the contents of her e-mail. The 1st Defendant 

observes at Page 8 in the statement how such “are all matters of professional 

judgment and 2 professionals can have different views and neither be wrong. This is 

very different to the statements being untrue as is now being alleged”. 

 

21. The witness statement of Dr Elmadbouh, the 1st Claimant at least according to the 

Claim Form, is dated 8 September 2017 and thus concluded quite shortly before the 

hearing date of an application dated 9 March 2017. I infer it follows an extended 

period of consideration and preparation.  

 

Dr Elmadbouh introduces the 1st Defendant’s intended role. Alongside generalised 

remarks about both his dissatisfaction with the 1st Defendant’s performance and his 

personal commitment to clinical responsibilities, the following allegations appear :  

 

- Para 14 : “her hollow comments that she made to the CGQ, which she initially 

denied making, would have a grave damage to my reputation, It would also 

damage my ability to work as may affect other doctors’ impressions of me. It 

would reduce the patients I would be referred and make other doctors less likely 

to work with me” 

 

- Para 15 : “Her plaints are akin to me complaining about myself to the General 

Medical Council about my dealings with patients” 

 

- Para 21 : “The complaints made to the CQC were part of a calculated conspiracy 

to injure schemed by the First and Second Defendant to make money out of me 

through an employment tribunal” 

 

- Para 24 : “To assist the court I would like to again make it clear that it is only the 

clinic that is regulated by the CQC. I am not. I am regulated by the GMC. Despite 

this lies and fabricated statements to the CQC can affect and damage my 

reputation” 
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- Para 30 : “The inspection by the CQC was only a few weeks before these 

complaints…..The First Defendant was present during the two inspections and 

none of the points raised by her in the complaint were mentioned after the 

inspection to me” 

 

- Para 31 : “The clinic passed the inspection in November 2016” 

 

22. From Para 35 onwards, the 1st Claimant sets out his detailed comments how and why 

he disagrees with the observations set out in the e-mail. It seems clear that the 1st 

Claimant assumes his requirement is to refute the contents of the e-mail rather than 

address relevant criteria for the purposes of establishing a defamation claim is 

arguable and can resist the Defendants’ application. The pleaded averments that the 

1st Defendant held a reasonable belief in the facts stated in the e-mail, that the 

ordinary meaning of the words is that the 1st Defendant had reasonable grounds for 

the First Defendant to have such concerns and that the claim fails sufficiently to plead 

serious harm for the purposes of the Defamation Act 2013 are not commented upon, 

either sufficiently or at all.  

 

By way of example, the 1st Defendant’s suggestion that there is a “lack of piped 

oxygen” is dismissed as “a lie” at Para 46 when, on even a brief analysis, it is clear 

that it is a factually correct observation – the clinic does not have piped oxygen but 

instead relies upon portable cylinders. Dr Elmadbouh seeks to establish that the use of 

portable cylinders was an entirely appropriate method and procedure. That does not 

justify, however, the description of the 1st Defendant’s observation as a lie. 

 

As to serious harm, the potential for harm has already been mentioned under Para 14. 

In direct contrast, however, appears at Paras 121, 122 and 137 direct allegations that 

actual and serious harm has already been incurred, although the causative connection 

between the e-mail and (unidentified) publication(s) of uncertain connection to the 

First Defendant is mixed to an unacceptable degree :  

 

“Consultants and staff knew about the complaint and withdraw their interest and 

difficult to recruit. The four staff she knew turned down their jobs offers shortly after 

she left…This has damaged the clinic’s business plan and resulted in a drop of profits 

putting myself as a guarantor for almost over £1Million lending at risk.” [Para 121]  

 

“Of the 35 consultants that showed a keen interest in the clinic, only a few are still 

showing interest but the enthusiasm has gone. I believe her comments have been 

spread to these people whose names she had access to, as there would not have been 

such a radical drop of interest without concerns. For example, I would not work in a 

clinic of this type which had health and safety issues, as she claims. This of course is 

a lie”. [Para 122] 
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“Most of the consultants and staff who planned to work in the clinic withdrew their 

interest after the First Defendant disappeared from work : one assumes that they were 

told of the supposed non-existent risks” [Para 136]. 

 

23. The 1st Claimant served and lodged a second witness statement, dated 17 September 

2017, the day before the hearing. I am not entirely sure what the intended purpose of 

this additional statement was but note, in contrast to the first statement, it features a  

more modified response to the e-mail. Whilst at Para 19 the 1st Claimant maintains his 

distinctly broad allegation that the contents of the First Defendant’s first statement are 

a “fabrication” and how she had intended “to damaged (sic) the clinic business and 

tarnished my name with profound effect on my professional and personal life”, in 

response to each of the e-mail observations his preface to each is now that he 

disagrees with them. Clearly, as Mr. Stables submitted, disagreeing with a statement 

falls short of asserting that a statement is untrue and was intended to be  defamatory. 

 

24. The principles to be applied in such an application are well established. As 

commented upon in Gatley on Libel and Slander 12th edition at para 30.22 and 30.23, 

the procedures for summary disposal under s.8 of the 1996 Act and r.24.2(a)(i) are 

closely aligned. The tests for summary judgment in CPR r.24.2(a) require that a 

defendant applicant show: 

that claimant has no real prospect of succeeding on the claim or issue; and 

[…] 

(b) there is no other compelling reason why the case or issue should be disposed of at 

a trial. 

 

25. For strike out, CPR r.3.4(2) provides: 

(2) The court may strike out a statement of case if it appears to the court – 

(a) that the statement of case discloses no reasonable grounds for bringing or 

defending the claim; 

(b) that the statement of case is an abuse of the court’s process or is otherwise likely 

to obstruct the just disposal of the proceedings; or 

(c) that there has been a failure to comply with a rule, practice direction or court 

order. 

 

26. In response to the application, the Claimants place considerable emphasis upon the 

fact the Clinic had passed its registration with the CQC some weeks prior to the e-

mail. They say the First Defendant knew her comments were unfounded but, because 

of their timing, must have communicated them with malicious intent. They say that 

the First Defendant had not raised such concerns with the Clinic before sending the e-
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mail, which endorses the inference of malice. They remark how the CQC dismissed 

the First Defendant’s comments, although the precise sequence of events and 

exchange of information between the Clinic and the CQC is not precisely clear. 

27. Mr Khan submits that the question whether qualified privilege should attach to the e-

mail in support of the First Defendant should be considered in the context of the 

Claimants’ allegations of conspiracy to injure and malice and requires factual findings 

on motive and good faith before (as he assumes will feature) a jury. There should be 

an investigation as to the Claimant’s state of mind and intent in writing this e-mail. As 

such, the process is not amenable to the summary process sought. Similarly, the e-

mail requires an analysis of its meaning, as set against the circumstances as to when it 

was written and the context of its publication. In particular, this was at a point when 

the CQC had already passed the Clinic but when the CQC would not have known that 

the First Defendant was no longer engaged by the Clinic. Further, whether the First 

Defendant truly did not understand her words to carry a defamatory meaning, the 

Claimants propose to establish at trial that the e-mail, given its ordinary and natural 

meaning, did convey a defamatory meaning. To do so, they Claimants argue extrinsic 

evidence will be necessary, including witness evidence, to support the defamatory 

meaning contended. 

The First Defendant pleads principally qualified privilege and secondly truth in 

respect of the e-mail. The public interest defence is pleaded further or in the 

alternative. The Claimants’ argument in response is that a significant and relatively 

novel point of law arises : whether a defence of public interest can be defeated by 

malice. I am referred to authorities to the effect that where a novel point of law is 

raised, or in an area of developing law, proceedings should not be struck out in the 

absence of proper findings of fact at trial, neither are they amenable to summary 

judgment.  

For the reasons that follow, I do not accept the defamation claim should proceed 

through to trial. Contrary to the Claimants’ submissions, I conclude there are 

fundamental and relatively straightforward reasons why it should not.   

28. Is the e-mail defamatory, either expressly or by implication? 

a. I find that any reasonably lay reader would struggle to read the e-mail as anything 

other than an objective observation about specific parts of the Clinic from an 

informed and technical viewpoint. Significantly, the points of criticism are not 

generalised or generic but quite specific. I agree with the First Defendant that the 

e-mail imputes no criminal or moral wrongdoing; they do not touch or concern 

any aspect of the character, intentions, actions or state of mind of any of the 

Claimants but instead relate to concerns in respect of facilities at the premises. 

Without more, I do not accept that the e-mail itself can be described as 

defamatory.  
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b. I am satisfied that the e-mail, taken as a document as a whole, does not present as 

a false account of the premises. It seems clear from the parties’ witness evidence 

that there is considerable room for factual and technical debate as to whether these 

observations are fair or correct. I again note the implied concession to this effect 

in the First Claimant’s second witness statement in recording his “disagreement” 

with the statements. I follow how it could be arguable that some observations have 

less conviction than others. In that regard, however, they would seem entirely 

amenable to the defence of qualified privilege.  

c. I do not follow the submission that the e-mail obviously carried with it serious 

imputations about the professionalism of the 1st Claimant or the other claimants as 

businesses. Still less the pleaded “imputations” at Paragraph 14 in the Particulars 

of Claim. I find these untenable rather than remote, at least on a reading of the e-

mail itself.  

29. Qualified privilege  

a. The First Defendant describes the e-mail as an obvious “off the peg” example of 

qualified privilege. The pleaded formulation is that the First Defendant had a 

legitimate or moral interest in sending the e-mail and the CQC, as an official 

regulator, had both an interest but also a duty to read it. They both therefore had a 

common interest. I note this formulation suitably avoids the question of whether, 

in circumstances when the First Defendant no longer had a contractual 

relationship with the Claimants, there still existed a duty.  

b. The defence seeks pre-emotively to deny a defence of privilege (though referring 

to absolute privilege) and the First Claimant’s witness evidence seems to dispute 

that the circumstances of the contact by the First Defendant to the CQC should 

give rise to the defence of qualified privilege (i.e. before even considering malice 

as a rebuttal) because the First Defendant by then had left the engagement of the 

Clinic and in unhappy circumstances. It is said this was instead a deliberate 

attempt to damage his profession and the businesses of the Claimants. 

c. The notion that qualified privilege cannot be relied upon because the First 

Defendant had left her employment or otherwise ceased to be engaged is, with 

respect, simplistic.  

d. Gatley at Para 14.1 comments that for “a very long time” reliance upon qualified 

privilege concerned communications of a private nature arising out of the 

necessity of some existing relationship. “It was customary to classify the cases as 

turning on either the performance of a duty or the protection of an interest existing 

between the maker of the statement and the recipient. Because the grounds for 

protection were regarded as less compelling than in cases where absolute privilege 

was conferred, it depended generally on the honesty of purpose with which the 
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defamatory statement was made”. However following Reynolds v Times 

Newspapers Ltd [2001] 2 A.C. 127 HL, 1 there is now a much more extensive 

protection for publications to the public at large where the matter is of sufficient 

public concern. 

e. It seems to me, to draw upon a phrase used in Kearns v General Council of the 

Bar [2003] EWCA Civ 331, therefore somewhat sterile to analyse whether the 

status of the First Defendant as at the date of the e-mail was supported by a duty 

or instead an interest. Drawing upon the concluding words of the e-mail, I am 

satisfied that the First Defendant was ostensibly intending to express information 

that the CQC could find of both relevance and importance, despite the fact they 

had approved the Clinic only weeks beforehand and (although not known to them) 

she no longer worked there. The information might still have been relevant to 

them, regardless of the First Claimant’s clear assertion that it should not. As such, 

I am satisfied that the objective circumstances of the publication of the e-mail to 

the CQC attract the defence of qualified privilege. 

f. If the defamation case is to proceed, then, the Claimants have to show an arguable 

case in malice. The burden is on them. 

30. Malice 

a. The Particulars of Claim assert the e-mail was sent maliciously but plead no 

particulars. Contrary to PD 53, there is no Reply pleading malice. The Defence 

justifiably comments that the allegation of malice is accordingly embarrassing for 

want of particularisation. I agree.  

b. Although I have not heard the Claimants’ amendment application for the reasons 

stated above, I consider am entitled to have regard to the Claimants’ proposed 

position in so far as a crucial point of pleading might make good a current 

omission : despite, I would add, that omission (a Reply) having existed for many 

months previously. I do so despite the oddity that, even at this late stage, the 

Claimants propose not to file a late Reply in compliance with PD 53 but instead 

plead reliance upon malice as a point of rebuttal in an Amended Particulars of 

Claim. 

c. Under proposed “Particulars of Malice”, the Claimants essentially couch the 

material already set out in the First Claimant’s witness evidence but in the context 

of legal argument. Thus, the First Defendant published the words knowing them to 

be false, or recklessly, nor caring whether they were true or false and/or with no 

honest belief that they were true and, in doing so, had a dominant motive to 

damage Dr Elmadbough [now referred to as the Second Claimant] and his 

business. 
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d. The “dominant motive” proposed allegation is, I assume, an intended variant to 

the conspiracy to injure currently pleaded and presents as an argument that fits 

more easily when considering relevant dicta to the specific tort of defamation. 

Either way, the First Defendant argues that no such displacement of the defence of 

qualified privilege can ever arise on these facts. 

e. Reading carefully the criticisms in the e-mail, the First Defendant’s plausible 

explanation of them and the First Claimant’s response, I am not satisfied that the 

Claimants could have an arguable case that the First Defendant knew or was 

reckless as to the falsity of her comments. It is clear to me that this allegation is 

unsustainable without the Claimants going further and establishing improper 

motive in raising such points. In other words, that she abused what was ostensibly 

a privileged occasion by using it as an opportunity to engage in private spite or to 

achieve the indirect motive i.e. to damage the business of the Clinic. 

f. It is abundantly clear from the Claimants’ evidence that it is believed that the 

First Defendant’s purpose was to injure and damage business and professional 

interests. Subjective belief as to motive, however, elides clear dicta from the 

House of Lords that improper purpose must be the dominant purpose : Horrocks v 

Lowe [1975] A.C. 135 HL at 149. As commented in Gatley at 17.7, “people 

commonly act from a mixture of motives and it will be impossible to attribute any 

precise degree of causative effect to one or another”. Thus, in Horrocks at 149 per 

Lord Diplock :  

‘‘[T]o destroy the privilege the desire to injure must be the dominant motive for 

the defamatory publication; knowledge that it will have that effect is not enough if 

the defendant is nevertheless acting in accordance with a sense of duty or in bona 

fide protection of his own legitimate interests.’ 

And at 151 :  

‘‘Qualified privilege would be illusory, and the public interest it is meant to serve 

defeated, if the protection it affords were lost merely because a person, although 

acting in compliance with a duty or in protection of a legitimate interest, disliked 

the person whom he defamed or was indignant at what he believed to be that 

person’s conduct and welcomed the opportunity of exposing it.’ 

g. The difficulty of establishing dominant improper motive has been noted more 

recently. In Branson v Bower [2002] Q.B. 737 at Para 8 Mr Justice Eady 

commented :  

“As is well known from Lord Diplock's speech in Horrocks v. Lowe [1975] A.C. 

135 it is, at least theoretically, possible that a finding of malice could be made 

notwithstanding a conclusion that the defendant was speaking honestly on an 

occasion of qualified privilege. Lord Diplock emphasised that judges and juries 
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should be slow to find a defendant malicious on the sole ground that the 

publication of the defamatory words (even though he believed them to be true) 

was prompted by the dominant motive of injuring the claimant. I have never 

heard of such a finding, but it is there in the jurisprudence as a possible 

outcome”. 

31. Consideration of at least the proposed case on malice justly corresponds to the 

requirement of the court at a summary judgment application to consider the evidence 

that could reasonably be expected to be available at trial or the lack of it: see CPR PD 

para.24PD1.3 and Royal Brompton Hospital NHS Trust v Hammond (No 5) [2001] 

EWCA Civ, 550 C.A. The court can make that assessment on a sensible appraisal of 

the issues and evidence which are before it on the application. This does not mean that 

the decision should be made on a speculative basis. However, if credible evidence is 

adduced in support of the application, as I find it has by the First Defendant, then 

respondent Claimants become subject to an evidential burden of showing some real 

prospect of success or some other reason for a trial: see the note at para. 24.2.5 in 

Civil Procedure, 2017, Vol 1 p.745. 

 

Those notes further remind me that, under Part 24, I am not carrying out a mini-trial 

and the court should be wary of trying issues of fact on evidence where the facts are 

apparently credible and are to be set against the facts being advanced by the other 

side. Choosing between them is the function of the trial judge, not the judge on an 

interim application, unless there is some inherent improbability in what is being 

asserted or some extraneous evidence which would contradict it. 

32. The Claimants’ considerable difficulty here is that there is no particularisation, indeed 

still less even pleading, to support the necessary element of dominant improper 

purpose being arguable and suitable to go ahead to trial. The First Claimant’s witness 

evidence relies upon the proposition that improper dominant purpose simply can be 

inferred and adds, with some considerable measure albeit without relevance, 

indication of his personal indignation in that regard. At the hearing, Mr Khan sought 

to justify this approach by emphasising the importance of the opportunity to cross-

examine the First Defendant at trial. Her subjective state of mind needed to be tested 

and only a trial judge could be able to assess her account having considered the entire 

sequence of events in their full context. This process is not therefore appropriate for 

summary process.  

33. I follow how this submission might be sustainable in some cases where there was  

credible and objective evidence of improper purpose. In these circumstances, I can 

follow how the triable issue might further focus upon whether it was truly a dominant 

purpose or not. In contrast, however, the submission is much more difficult to 

withhold a summary judgment challenge if it is essentially free-standing. In that case, 

there is a risk of it seeming no more than the speculative attempt to reserve an 



15 
 

opportunity : the very thing summary judgment seeks to avoid in the interests of time 

and costs.  

34. I am persuaded that, if the e-mail was defamatory, it is subject to the defence of 

qualified privilege and that the merits of such defence being rebutted because of 

malice unpersuasive for the purposes of the First Defendant’s application.  

35. Serious harm 

Section 1 DEA 2013 provides that: 

(1) A statement is not defamatory unless its publication has caused or is likely to 

cause serious harm to the reputation of the claimant.  

(2) For the purposes of this section, harm to the reputation of a body that trades for 

profit is not “serious harm” unless it has caused or is likely to cause the body serious 

financial loss. 

35. The Particulars of Claim and the witness evidence of the First Claimant undeniably 

seeks to allege that serious harm has been sustained. Mere assertion is, of course, not 

enough. The Claimants’ difficulties are that the pleaded particulars of what amounts 

to serious harm, and particularly the causal chain that gives rise to such harm as could 

be attributable to the First Defendant’s original publication, is either unacceptably 

generalized or simply unclear.  

36. Para 16 of the Particulars of Claim asserts that the publication of the e-mail to the 

CQC caused the reputation of “the Claimant” to be gravely injured. Assuming this 

intends to refer to the First Claimant, it is unclear what the CQC either did or did not 

do that has damaged reputation.  

37. Para 13 of the Particulars of Claim states how “The Second Claimant spent the entire 

day responding to the complaint which he received on, 10/1/2017, and which was 

dismissed by the CQC soon thereafter.” On this version, the e-mail caused only 

internal administrative inconvenience to the First Claimant and its contents were 

dismissed shortly thereafter. There is no impression any adverse consequence or 

penalty was imposed by the CQC. To the contrary, the impression is that the e-mail 

was of adverse consequence in terms of reputation. Neither does this paragraph 

suggest there was publication to third parties. Of course, if there had been publication 

by the CQC to third parties of a document that was obviously not intended to be 

disseminated, then the question would arise whether the true cause of action is against 

the First Defendant at all.  

The objective interpretation of Para 13 is that the First Defendant had made a 

statement to the proper authority who had considered it and invited the Claimant(s) to 

comment. Following their reply, nothing further then happened.  If something adverse 

had happened either in the intervening short period or subsequently (despite the CQC 
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dismissing the reference) then it is for the Claimant to satisfy the court in reply to the 

First Defendant’s application how a claim for serious harm is put. 

38. No such explanation and still less elaboration appears. The claim for special damage 

at Para 17 is insufficiently particularized to a point, in my view, as to be embarrassing 

: “The (First) Claimant has been unable to attract customers because the words 

complained of were widely circulated to his potential customers by the First 

Defendant and he has thereby lost business. The particulars of anticipated profit will 

be provided at trail (sic)”.  

39. A similar feature of pure speculation and hypothesis is clear from the First Claimant’s 

witness statement. Para 136 suggests that the “assumption behind the claims is that I 

misled the CQC, personally, so I would thus be putting peoples’ lives at risk. That 

would damage my reputation… ”.  

 I note the emphasis here is not so much upon actual but putative serious harm. The 

likelihood of future serious harm to justify a claim is, of course, reserved in s.1 of the 

2013 Act. However, for that risk to be arguable, the reasoning how it might arise must 

still be apparent. Here it is not.  

40. The same causal opacity and speculation is clear in Para 137 that follows : “Most of 

the consultants and staff who planned to work in the clinic withdrew their interest 

after the First Defendant disappeared from work : one assumes that they were told of 

the supposed non-existent risks”.  

41. As I have previously, I have given some consideration to the Claimants’ proposed 

amendment to assess whether the current lack of particularity is capable of being 

made good by amendment. However, despite proposing a factually crystallized 

version of the more speculative version that appears at Para 137 in the witness 

statement, there are still no details as to the relevant publication, the attributability of 

that publication to the First Defendant or particulars how the alleged serious harm has 

been at least arguably caused by the (unparticularized) publication by the First 

Defendant. Instead :  

“..the complaints were widely circulated by the First Defendant to other individuals 

with the effect that, whilst 35 consultants were intending to join the Clinic prior to the 

complaint, most of the 35 consultants refused to join the Clinic after the complaint 

was made and dismissed. Further, members of staff left the clinic and refused to 

work” 

42. I am not satisfied the Claimants can establish that they have sustained serious harm. 

43. Conclusion 

The defamation part of the Statement of Case should be struck out. I will list the case 

to hear any application for costs arising from this part of the First Defendant’s 

application. If the Claimants still propose to amend their Statement of Case, then it 
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would seem appropriate for their continuing application to reflect this decision. Any 

revised application to amend can be heard on the same date. At that hearing I will also 

deal with the future of (as applicable) the remaining part of the Defendants’ 

application and any case management directions generally; including the question 

whether the remaining value and complexity of the claim overall is more suited to the 

County Court.  

Because of these various issues, I request the parties to liaise and agree a time 

estimate for the hearing and to notify the court of any dates to avoid.  

₰ 


